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To Whom It May Concern:
| represent Marion HealthCare, LLC as its attorney.

Marion HealthCare, LLC opposes the change of ownership of Harrisburg
Medical Center. My client believes the change of ownership will further
consolidate an already consolidated healthcare market in Southern lllinois.
Marion HealthCare, LLC holds the belief and opinion that Southern lllinois
Hospital Services and Southern Illinois Healthcare Enterprises, Inc. currently
holds monopoly power in the healthcare arena in approximately twenty
counties in Southern lllinois.

The monopoly held by Southern Illinois Hospital Services and Southern lllinois
Healthcare Enterprises, Inc. decreases the competitive market forces and
drives up the costs of healthcare. Southern Illinois Hospital Services and
Southern lllinois Healthcare Enterprises, Inc. has a stranglehold on the market,
to the detriment of patients living in Southern Illinois. | attach some relevant
publicly filed documents, including an expert report from Dr. John Bowbilis. His
report outlines his opinions on the monopoly.

Marion HealthCare, LLC opposes the change of ownership of Harrisburg
Medical Center because it will further increase the monopoly power of
Southern lllinois Hospital Services and Southern lllinois Healthcare Enterprises,
Inc.. It will drive up healthcare prices in Southern lllinois. The healthcare prices
in Southern Illinois are already exceedingly high. Allowing Southern lllinois


mailto:Tom.Pliura@illinoisastc.com
mailto:DPH.HFSRB.PublicHearings@Illinois.gov
mailto:Scott.Hendren@illinoisastc.com
mailto:Pam.Barnes@illinoisastc.com
mailto:christy.felmey@illinoisastc.com

Case 3:12-cv-00871-MAB Document 441-1 Filed 03/20/20 Page 1 of 113 Page ID #16405

EXHIBIT A





Case 3:12-cv-00871-MAB Document 441-1 Filed 03/20/20 Page 2 of 113 Page ID #16406

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
Benton Division

Marion HealthCare, LLC
Civil Case. No. 12-cv-00871

Plaintiff,

V. :  Honorable Judge Stephen C. Williams

Southern lllinois Healthcare

Defendant.

DECLARATION OF JOHN R. BOWBLIS, Ph.D.
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I, John R. Bowblis, declare as follows:

I. Introduction and Qualifications

1. My name is John R. Bowblis. | am currently a professor at Miami University in Oxford, Ohio. My
primary appointment is in the Department of Economics at the Farmer School of Business and | also
have an appointment as a Research Fellow at the Scripps Gerontology Center. Prior to joining the
faculty at Miami University, | worked for Princeton Economics Group, a litigation and antitrust
consulting firm based in Princeton, New Jersey. | am also currently an Academic Affiliate with the
Brattle Group and a Special Consultant to Economist Incorporated, both of which are litigation
consulting firms. My educational background includes earning three degrees in economics —
Bachelors in Science from King’s College (PA) in 2002, a Master of Arts from Rutgers University in
2004, and a Doctorate in Philosophy from Rutgers University in 2008.

2. As an academic economist, | have taught a number of undergraduate and graduate courses, including
courses related to antitrust, health economics, regulation, industrial organization, and econometrics.
My scholarly writings have focused on issues related to antitrust, health economics, industrial
organization, medical billing and coding, and regulation, including issues related to market definition
and the effect of market concentration on prices and product quality. My writings have appeared in a
number of peer-reviewed scholarly journals related to these fields, including the Journal of Health
Economics, Journal of Regulatory Economics, Journal of Competition Law & Economics, Health
Economics, and the Review of Industrial Organization. | have been interviewed and quoted by
newspapers and magazines regarding a number of economic issues, and my work has been recognized
by a number of awards, including the James Robeson Junior Faculty Research Excellence Award, the
Leo Award, and outstanding research submitted for presentation at academic conferences.

3. In addition to teaching and research, I have provided expert economic analysis in complex business
litigation related to antitrust and competition, medical billing and coding, and damage analysis. My
past consulting work includes matters related to mergers, price fixing, attempted monopolization of
markets and aftermarkets, definition of relevant markets, medical fraud, intellectual property, and
estimation of damages. This work is conducted in a range of industries, including airlines, basic food
products, commercial printing, hospitals, long-term care providers, investment banking, motorsports,
specialty vehicles, tobacco, and pharmaceuticals.

4. Additional information regarding my professional experience, affiliations, and publications can be
found in my curriculum vitae in Appendix A, including a list of expert reports, depositions, and

testimony provided in litigation in the section entitled “Testimony, Depositions, and Expert Reports.”
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I1. Assignment

5.

I have been asked by the Law Offices of Thomas J. Pliura to perform an economic analysis related to
contracts between Southern Illinois Healthcare (henceforth “SIH™) and a number of commercial
health insurance companies which prohibit these insurance companies from allowing their members
to utilize outpatient ambulatory surgery centers within a geographic area as in-network providers (e.g.
exclusivity provisions). Part of my assessment relates to the impact of these exclusivity provisions on
competition, on patients seeking outpatient surgery, and on the plaintiff Marion HealthCare, LLC
(henceforth “Marion HealthCare”). | was also asked to determine if competition was harmed because
of these contracts, and any damages Marion HealthCare suffered due to these contracts.

In formulating my opinions, | have relied on my expertise in economics from my education, and
research and teaching as an academic economist. | have considered and relied upon the complaints,
documents, depositions, and data produced by the plaintiffs, defendants, third parties, and various
studies and information that are publically available. Appendix B contains a list of material relied on
thus far in forming my opinion. | reserve the right to revise my analyses if new information is
presented, to rebut opposing experts, or to complete additional assignments the counsel for the
Plaintiff request. For my work on this case | am compensated an hourly rate of $500. My
compensation does not depend on the outcome of this case.

Summary of Conclusions
Based on my investigation, analyses, information available to me, and my knowledge of the
economics, | arrived at the following conclusions:

(A) SIH entered into contracts with commercial insurers which excluded freestanding ambulatory
surgical centers and in some cases other types of providers from being in-network providers in
the health insurance plans offered by these commercial insurers. SIH has significant market
power and provides “must-have” medical services in the geographic market. SIH used
negotiating leverage to coerce insurers to include exclusivity provisions in these contracts. SIH
did this by threating to terminate contracts with insurers which would be costly to the insurer. In
return for signing these contracts with exclusivities, SIH offered insurers larger discounts off
billed charges (e.g. list prices).

(B) The Plaintiff alleges these contracts can be viewed as an anticompetitive tying arrangement. In
order for a tying arrangement to be anticompetitive, 1) there must be two products, 2) there is a
tying arrangement, 3) the defendant has market power in the tying product to coerce customers

to do something in the tied product market they would not do otherwise, and 4) the tying
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arrangement affects a not insubstantial volume of commerce. It is my opinion that all of these

conditions exist.

First condition: The two products are inpatient hospital services and outpatient surgical
services.

Second condition: The tying arrangement was SIH coercing commercial insurers into
contracts which forbid the insurers from contracting with freestanding ambulatory
surgery centers without renegotiating the contract. This coercion took the form of SIH
being a “must-have” provider in the geographic market for inpatient hospital services
(e.g., area’s only dedicated pediatric unit, sole provider of neurosurgery), and SIH
threatening to terminate contracts if insurers did not agree to the tying arrangement.
Third condition: SIH has a market share consistent with monopoly power in the tying
product, hospital inpatient services. Monopoly power is stronger than market power,
and this monopoly power is unlikely to be eroded by entry because there are significant
barriers to entry.

Fourth condition: A not insubstantial amount of commerce was affected by the tying
arrangement.

Anticompetitive effects: This tying arrangement foreclosed non-SIH affiliated,
freestanding ambulatory surgical centers from commercially insured patients. This tying
arrangement caused harm to competition by forcing patients to use non-preferred
providers for outpatient surgical services that were more expensive. The tying
arrangement also damaged Marion HealthCare.

(C) The Plaintiff also alleges these contracts can be viewed as anticompetitive exclusive dealing. In

order for exclusive dealing to be anticompetitive, 1) the Defendant must sell a single product in

which customers must purchase a product exclusively from the Defendant or which limits

customers from buying the product from the Defendant’s competitors, 2) the Defendant has

market power in the product, 3) competitors are foreclosed from the market, 4) if the exclusive

dealing is through contracts, these contracts are of sufficient duration, and 5) the anticompetitive

effects outweigh the pro-competitive effects of the exclusive dealing. It is my opinion that all of

these conditions exist.

First condition: The Defendant entered into contracts which excluded commercial
insurers from contracting with freestanding ambulatory surgical centers for outpatient
surgical services. This limited the ability of customers to purchase outpatient surgical

services from a set of SIH competitors, including Marion HealthCare.
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Second condition: The Defendant has a market share in outpatient surgical services that
is consistent with monopoly power. Monopoly power is stronger than market power,
and this monopoly power is unlikely to be eroded by new entry into the market by
proposed competitors because there are significant barriers to entry, including SIH
challenging all Certificate of Need (CON) permit applications from potential
competitors into the market. A CON permit is required to open a new ambulatory
surgery center in the geographic market.

Third condition: A significant share of commercially insured patients were unable to
access outpatient surgical services at freestanding ambulatory surgical centers that did
not have a SIH affiliation. Therefore, competitors were foreclosed from the market.
Fourth condition: In some cases, SIH entered contracts which automatically renewed
annually. In other cases, contracts were longer than one year. In these longer-term
contracts, in order to end exclusivity, SIH and the insurer were required to renegotiate
the entire contract and agree on entirely new terms — including higher prices. This
created an economic cost to ending exclusivity. Automatic renewal and costly penalties
for exiting contracts are anticompetitive contracts.

Fifth condition: The exclusive dealing was anticompetitive and outweighs commonly
suggested pro-competitive effects for exclusive dealing. The exclusivity provisions in
these contracts with commercial insurers caused harm to competition by forcing patients
to use non-preferred providers for outpatient surgical services that were more expensive.
Additionally, the intent of SIH in entering into these contracts was for anticompetitive
reasons (e.g. maintain outpatient surgical volumes and steering patients away from

competitors). The exclusive dealing also damaged Marion HealthCare.

(D) While these contracts focused on commercially insured patients, it is my opinion that these

contracts also inhibited non-commercially insured patients’ ability to choose a provider of their

choice. Because physicians schedule multiple surgeries on the same day, the inability to

schedule commercially insured patients at the same facility as non-commercially insured patients

causes additional scheduling costs to the physician and provider. Even if a non-commercially

insured patient prefers receiving surgery at a facility subject to these exclusions by commercial

insurers, some physicians may find these costs burdensome to the point where physicians

schedule all their patients to use facilities not subject to these exclusions. This harm means non-

commercially insured patients lose the ability to choose their preferred provider, and competition

for non-commercially insured patients is also harmed by these contracts.
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(E) The economic damages to Marion HealthCare equate to $32.0 million in lost revenues and $17.1
million in lost profits if SIH is liable of violating antitrust law through a tying arrangement and
$31 million in lost revenues and $16.5 million in lost profits if SIH is liable of violating antitrust
law through exclusive dealing. Counsel for the Plaintiff requested that | inform the court that
these calculations are before trebling of damages, which Counsel has informed me is applied
when antitrust law is violated.

(F) Most importantly, the people living in southern Illinois were harmed and will continue to be
harmed if this anticompetitive behavior continues. The exclusive contracts SIH entered into
with insurers and the process of SIH acquiring physician practices which refer patients for
outpatient surgical services forces commercially insured patients to use more expensive
providers. This not only increases the out-of-pocket health care expenses these patients must
pay, it also translates into higher health insurance premiums.

8. In the remainder of this report, | describe how | came to these conclusions.

IV. Inpatient Hospital Services and Outpatient Surgical Service, Parties and Allegations

9. Marion HealthCare alleges that SIH entered into unlawful and anticompetitive contracts with
commercial insurers that violate U.S. antitrust law. This allegation is related to inpatient hospital
services and outpatient surgical services in southern Illinois. I will start by defining inpatient
hospital services and outpatient surgical services. Then | will describe how insurers contract with

health care providers for these services, and discuss the parties and allegations.

A. Definition of Inpatient Hospital Services and Outpatient Surgical Services

10. Inpatient hospital services are services that require the use of a hospital.2 The services include
medical and surgical services, diagnostic testing, therapeutic services, drugs and other medical
equipment, bed and board, nursing services, transportation, and medical social services. Most
importantly, inpatient services require the patient to stay overnight in a hospital.

11. Inpatient services can either be unplanned or scheduled. Nationally, the majority of hospital

admissions are unplanned and are initiated by patients entering the hospital’s emergency room.® In

! There are multiple types of inpatient services, including those provided by skilled nursing facilities and nursing
homes. Throughout this report | may use the terms “inpatient hospital services” and “inpatient services.” Both refer
to inpatient hospital services provided by hospitals. Inpatient hospital services may also be referred to as
hospitalizations or hospital admissions. Similarly, there are multiple types of outpatient services. Throughout this
report, | may use the term “outpatient” or “outpatient services” to refer to outpatient surgical services.

2 Inpatient hospital services are defined by federal government regulations (42 CFR 409.10).

3 Among patients that present at an emergency room that not do not die or leave, 20% are eventually admitted to the
hospital as an inpatient and for some clinical conditions can be over 95%. Furthermore, between 1993 and 2006 the

9
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these unplanned cases, the patient determines that there is a medical necessity and travels to one of
the closest hospitals from where the emergency occurred. After the patient is assessed by emergency
room physicians, the patient is admitted to the hospital.

12. In the case of scheduled inpatient services, a patient may have an underlying health condition which
requires the consultation of a physician specialist (e.g. cardiologist, oncologist). If major surgery is
required or if the patient’s life is at risk, the physician may admit the patient to a hospital for
observation or schedule a medical procedure that requires a few days of recovery in a hospital.* Since
these admissions to the hospital are at the discretion of the specialist physician, it is important for
hospitals to have relationships with these physicians in order to drive demand for scheduled inpatient
stays to their hospitals.

13. Outpatient surgical services are often diagnostic and/or involve surgical procedures where the patient
is able to return home after the services without an overnight stay in a hospital. An example of a
common outpatient surgical procedure is a colonoscopy. Similar to scheduled inpatient services, the
demand for outpatient surgical services is driven by specialist physicians and outpatient surgical
services are scheduled within a reasonable time after a visit with a physician. Unlike inpatient
services, which can only be provided at hospitals, outpatient services can be provided at hospitals or
at freestanding ambulatory surgical centers (ASC). An ASC is a facility that performs surgeries and
procedures outside of a hospital inpatient setting and does not provide accommodations for the

overnight stay of patients.®

number of inpatient admissions that came through the emergency room increased from 33.5 to 43.8% of all hospital
admissions. This underscores the increasing importance of “unplanned” inpatient services. Sources: Schuur, J. D.
and Venkatesh, A, K. 2012. The Growing Role of Emergency Departments in Hospital Admissions. New England
Journal of Medicine 367(5): 391-393; Venkatesh, A. K., Dai, Y., et al. 2015. Variation in US Hospital Emergency
Department Admission Rates by Clinical Condition. Medical Care 53(3): 237-244.

4 Examples of this include an oncologist that schedules a cancer surgery, a cardiologist that schedules a pre-emptive
open heart procedure (e.g., before a myocardial infraction (heart attack) occurs), or an orthopedic surgeon that
schedules a knee or hip replacement surgery.

5 In the state of Illinois, an ASC is defined under the Ambulatory Surgical Treatment Center Act (210 ILCS 5/) as
“any institution, place or building devoted primarily to the maintenance and operation of facilities for the
performance of surgical procedures. ‘Ambulatory surgical treatment center’ includes any place that meets and
complies with the definition of an ambulatory surgical treatment center under the rules adopted by the Department
or any facility in which a medical or surgical procedure is utilized to terminate a pregnancy, irrespective of whether
the facility is devoted primarily to this purpose. Such facility shall not provide beds or other accommodations for the
overnight stay of patients; however, facilities devoted exclusively to the treatment of children may provide
accommodations and beds for their patients for up to 23 hours following admission. Individual patients shall be
discharged in an ambulatory condition without danger to the continued well being of the patients or shall be
transferred to a hospital.” Source: http://www.ilga.gov/legislation/ilcs/ilcs3.asp?ActiD=1216&ChapterID=21.

10
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B. Insurer and Health Care Provider Contracting

14. In order to pay for health care, most Americans enroll in a health insurance plan. In 2015, 56% of all
Americans had health insurance coverage through a commercial insurer, with the vast majority of
those receiving coverage through an employer-sponsored plan (87.5%). Another 36% of the
American public had coverage from a government-sponsored health insurance plan, either Medicare
(14%), Medicaid (20%), or another public program such as Tricare (e.g. military) or the Veterans
Administration (2%).6 The remaining 9% of individuals were uninsured.’

15. Insurers contract with multiple health care providers and create a “provider network” in order to
provide coverage for a full range of medical problems.® These providers include hospitals,
ambulatory surgical centers, pharmacies, general practitioners, and specialty physicians such as
cardiologists or podiatrists, as well as other types of providers. In order to be competitive in selling
their insurance plans within a geographic area, insurers must contract with providers that will offer
services which members would expect to be covered by their insurance plan.

16. To be part of a network, insurers and providers sign contracts which agree on the price of different
services. The advantage of these contracts for an insurer is the prices charged for services by the
provider are predictable. The provider also benefits. Many insurers require their members to pay for
part of the price of services, referred to as cost-sharing.® By contracting with the insurer, the provider
will become an “in-network” provider and the insurer will cover a higher percentage of the price.
Any provider that does not have a contract is considered “out-of-network,” and a member that uses
out-of-network providers may need to pay a higher percentage of the price or the entire price of
services. Because in-network providers have lower cost sharing, patients have an incentive to use in-
network providers.

17. How this contracting is done depends on the type of insurer. In the case of Medicare and Medicaid,
there are no negotiations and providers are faced with a “take-it or leave-it” decision on prices and

being an eligible provider to patients on Medicare or Medicaid.

& Medicare is a federal health insurance program that covers people age 65+, and for those that are younger, have
disabilities or end-stage renal disease. Medicaid is health insurance program that is a partnership between each state
and the federal government that covers low-income individuals.

7 http://kff.org/other/state-indicator/total-population/?current Timeframe=0

8 Most commercial insurance companies refer to the individuals they cover as members. In contrast, providers refer
to the individuals they provide medical services to as patients. | will use the term members when referring to the
individual from the perspective of the insurer and patient when referring to the individual from the perspective of a
provider.

9 Cost-sharing can come in the form of co-payments, which are a fixed dollar amount the member must pay for a
physician visit or medication, or in the form of co-insurance, where the member pays a percentage of the price the
insurer has negotiated with the provider.

11
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18.

19.

20.

(A) Medicare has a complex set of rules and regulations which determine which providers are
eligible to receive payments from Medicare. Once a provider is considered eligible, Medicare
uses a formula which determines the amount that Medicare will pay for any given service to that
provider.?® This means that there are no negotiations between Medicare and providers.

(B) Similarly, providers have very little leeway to negotiate with Medicaid. In fact, Medicaid
reimburses at such low rates, that some providers will argue Medicaid reimbursement rates do
not cover the cost of providing services.!* Similar to Medicare, providers are forced to accept
Medicaid reimbursement rates or not provide services to Medicaid patients. Some providers
choose not to provide services to Medicaid patients because of low reimbursement.

In contrast, commercial insurers negotiate with each provider. These negotiations can involve
hundreds of different services. To make the negotiation process easier, the provider will create a
price list for every service. In the case of hospitals, this price list is called a “charge master.” In
insurance contracts and Explanation of Benefit forms sent to patients from insurers these list prices
are referred to as the “billed charges.” Hospitals determine the billed charges and these billed charges
are considered a starting point in negotiations.

While insurers and hospitals may pursue negotiations over a broad range of terms, in relation to the
payment to the provider by the insurer and member for services, the most important aspect is the size
of the discount the insurer receives on billed charges. Effectively, the billed charge minus the
negotiated discount is the price that the insurer and provider agree upon, and is referred to as an
“allowed amount” or “allowed charges.” Effectively, the allowed charge is the price paid for the
service.!? The size of the discount that insurers can negotiate over billed charges can be substantial,
in some cases greater than-.13 In cases where the insurer and provider cannot agree on a discount,
the provider becomes out-of-network and any member that uses services from that provider will have
to pay a larger share of the billed charges (and in some cases the entire amount of the billed charges).
The ability of an insurer to negotiate discounts depends on the negotiating power of the insurer

relative to the potential providers that the insurer could include in the provider network. The relative

10 For example, Medicare has the Inpatient Prospective Payment System (IPPS) which classified hospitalized
patients into a specific grouping based on diagnosis and then pays a reimbursement rate based on a formula that
takes into account labor and non-labor costs, if the hospital is a teaching hospital, and if the hospital services a low-
income population. (See https://www.cms.gov/Medicare/Medicare-Fee-for-Service-
Payment/AcutelnpatientPPS/index.html?redirect=/AcutelnpatientPPS)

11 For example, in 2014, for every $1 a physician was paid for providing services to a Medicare patient, if a
physician provided the same services to a Medicaid patient, that physician was paid 62 cents. This ratio is called the
Medicaid-to-Medicare fee index. In 2014, the Medicaid-to-Medicare fee index was 0.62 in the state of Illinois.
http://kff.org/medicaid/state-indicator/medicaid-to-medicare-fee-index/?currentTimeframe=0

12 Some insurers may negotiate on the price of specific services, but these contracts often also include an outlier or
stop-loss provisions when total billed charges reach a threshold.
13 SIH0005896 provides an example of the discounts for SIH contracts with commercial insurers.
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negotiating power of the insurer is also dependent on which providers the members expect to be
included as part of their insurance coverage. If there are many providers that offer a comprehensive
set of medical services, then the insurer has more negotiating leverage and can negotiate larger
discounts.'* In contrast, if there are only a few or only one provider in a geographic area which
provides certain services, then the insurer has little leverage in negotiations. In these cases, the
provider becomes a “must-have” provider, and failing to include this provider in an insurance plan
can significantly hindered the ability of an insurer to sell insurance plans in that geographic area. In
this situation, the insurer has less negotiating power.

21. Even when discounts are large, providers still prefer commercially insured patients to those enrolled
in Medicare or Medicaid.'® The reason for this is the differences in allowed charges (e.g. prices) by
type of insurance. Some estimates find compared to prices paid by commercial insurers, Medicare
prices are about 20% lower and Medicaid prices are 44% lower.® For example, payments for
outpatient surgical services by commercial insurers at SIH’s ASCs were- to- higher than
Medicare prices.!” In some cases, the prices from government-sponsored insurance like Medicare
and Medicaid may be below the cost of providing care.!® This implies that providers are highly reliant

on commercially insured patients.

C. Parties

22. The Plaintiff in this case is Marion HealthCare. Marion HealthCare operates a freestanding, multi-
specialty ASC located in Marion, IL (Williamson County) that performs outpatient surgical services.
This ASC was first developed in 2001 and applied for a “Certificate of Need” permit (CON permit)

from the Illinois Health Facilities and Service Review Board.'® A license was granted in 2002, and

14 Through different cost-sharing amounts or not paying for any services at certain healthcare facilities, insurers can
steer patients to use facilities that are willing to offer larger discounts and hence lower allowed charges. This is why
the economics literature finds that greater competition among providers results in lower prices (allowed charges).
For a review of this literature see Gaynor, M., and Town, R. 2012. The impact of hospital consolidation — Update.
The Synthesis Project, Policy Brief No. 9 Princeton, NJ: Robert Wood Foundation.

15 A 2014 survey of physicians found that 12.8% do not see any Medicare patients and 11.2% limit their number of
Medicare patients, whereas 18.1% do not see any Medicaid patients and 20.0% limit their number of Medicaid
patients. See page 16, question 31 of the 2014 Survey of American’s Physicians.

16 See http://www.forbes.com/sites/merrillmatthews/2015/01/05/doctors-face-a-huge-medicare-and-medicaid-pay-
cut-in-2015/print/ and http://money.cnn.com/2014/04/21/news/economy/medicare-doctors/

17 S1H0004568

18 The 2014 Survey of America’s Physicians stated that “Medicaid and Medicare reimbursement can be significantly
lower than private insurance (sometimes below a physician’s cost of doing business) and consequently many
practice owners have had to limit the number of Medicare and Medicaid patients they see.” Page 55 of The 2014
Survey of American’s Physicians. Also see Deposition of Rex Budde at 115:12-115:16.

19 In the state of Illinois, certain types of new health care providers are required to file an application with a state for
a certificate of need (CON). This CON application determines if a new facility or proposed changes to a facility are
required and can be supported by the demand from patients living in a certain geographic area.
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23.

Marion HealthCare performed its first surgical case in April 2004.2° Upon information and belief,
Marion HealthCare was created by more than 20 local physicians who have invested in excess of $6
million into the facility.

The Defendant in this case is SIH, a not-for-profit health care system that owns three hospitals in two
counties (Jackson and Williamson Counties) in southern Illinois. SIH owns the following three
hospitals: 2

i. Memorial Hospital of Carbondale (Carbondale IL — Jackson County) is SIH’s flagship
hospital with 140 beds, which has physicians in nearly 40 different specialties, high
surgical capabilities, and has the only dedicated pediatric unit in the region. Memorial
Hospital of Carbondale offers the only inpatient neurosurgical services in the region and
is currently the only hospital that offers cardiac surgery in the region.

ii. Herrin Hospital (Herrin, IL — Williamson County) is a hospital with 114 beds which
provides the region’s only bariatric surgery program for weight loss and has the region’s
first accredited Chest Pain Center.

iii. St. Joseph Memorial Hospital (Murphysboro, IL — Jackson County) is a critical access
hospital with 25 beds.
SIH owns or has a significant ownership interest (e.g. joint ventures) in two freestanding ASCs.
These ASCs will sometimes be referred to as SIH ASCs or SIH-affiliated ASCs:
i. Physicians Surgery Center (Carbondale IL — Jackson County)
ii. Southern Illinois Orthopedic Center (Herrin, IL — Williamson County).

24. The three hospitals owned by SIH provide inpatient hospital services. The three hospitals and two

25.

26.

ASCs provide outpatient surgical services.

In addition to hospitals and ASCs, SIH also operates several physician offices and clinics, such as the
The Breast Center, SIH Cancer Institute, Center for Medical Arts, Logan Primary Care, Rehab
Unlimited, Harrisburg Family Practice, and others.??

SIH’s “primary service area” includes the seven county area of Franklin, Jackson, Johnson, Perry,

Saline, Williamson, and Union counties.? SIH’s 2015 Community Health Needs Assessment notes

20 proposed Third Amended Complaint, § 76

21 SIH once owned, managed, or operated six hospitals including UMWA Hospital in West Frankfort, Franklin
Hospital in Benton, and Ferrell Hospital in Eldorado. By 2005, all of these hospitals were divested by SIH and SIH
focused their capital improvement efforts on the three hospitals they currently own. See “SIH Chief: Company Not
For Sale” in the Southern Illinoisan 3/12/2002.

22 http://www.sih.net/about/locations/; Community Health Needs Assessment: 2015 Report & Implementation Plan

23 In 2012, SIH defined the primary service area as where at least 80% of patient volume comes from. See Page 10
of the 2012 Community Health Needs Assessments for SIH’s three hospital correspond to this 7-county area. The
primary service area of Memorial Hospital of Carbondale is all seven counties, Herrin Hospital is the 5-county area
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that 92% of SIH’s inpatient visits and 95% of SIH’s outpatient visits come from patients living in this
primary service area.?* Exhibit 1 provides a map to identify the location of the seven county primary

service area.

Exhibit 1 — Counties of Southern Illinois
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27. An organizational chart of SIH’s structure is available on page 42 of SIH’s 2013 CON permit
application sent to the Illinois Health Facilities and Service Review Board in 2013 for Memorial
Hospital of Carbondale. This organizational chart is reported in Exhibit 2.

of Franklin, Jackson, Johnson, Saline, and Williamson counties, and St. Joseph Memorial Hospital is the 5-county
area of Franklin, Jackson, Perry, Williamson, and Union counties.
24 Community Health Needs Assessment: 2015 Report & Implementation Plan
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Exhibit 2 — Organizational Chart of SIH
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D. Summary of Allegations

28. The allegations in this case stem from the contracts SIH entered into with commercial insurers and
how these contracts are related to inpatient hospital services and outpatient surgery services. The
Plaintiff alleges that the size and market share of SIH’s hospitals allowed SIH to coerce commercial
insurers into contracts which included exclusionary language that prohibited the insurers from
contracting with freestanding ASCs.?®

29. The Plaintiff alleges that the exclusionary provisions in these contracts and enforcement of these
provisions by SIH are a form of exclusive dealing that effectively tied inpatient services, a market in
which SIH has significant market share, to outpatient surgery services, a separate market in which
SIH competes with Marion HealthCare.?® The Plaintiff further alleges that these contracts had
anticompetitive effects, which include higher prices paid by consumers for outpatient services,
reducing access to care for outpatient surgery services, and Plaintiff alleges it materially harmed
Marion HealthCare.?’

30. These allegations include tying arrangements and exclusive dealing. These are two separate
allegations which require different types of economic conditions in order to be anticompetitive and
violate antitrust law. Therefore, | have conducted two separate economic analyses: one for tying

arrangements and one for exclusive dealing.

V. Conditions Necessary for Tying Arrangements and Exclusive Dealing to be Anticompetitive

31. It is common for people to get tying arrangements and exclusive dealing confused. The reason is
tying arrangements require two distinct products, and the tying arrangement often makes the buyer
“exclusively” purchase both products from the seller. In contrast, exclusive dealing is related to only
one product. Therefore, tying arrangements are different from exclusive dealing and each requires
different economic conditions in order to be anticompetitive.

32. In the remainder of this section, | define tying arrangements and exclusive dealing. | also outline the

economic conditions necessary for each to be anticompetitive.

A. Tying Arrangements
33. A tying arrangement is the use of market power in one product (e.g. good or service) where a firm

has a dominant market position (the “tying” product) in order to restrain competition in another

% proposed Third Amended Complaint, { 86, 91, 92.
2 proposed Third Amended Complaint, § 90, 146-150.
27 proposed Third Amended Complaint, § 150-155.
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34.

35.

36.

product in which the firm does not have as much market dominance (the “tied” product).?® While
many tying arrangements are formal contracts, a tying arrangement can also be a pricing or business
policy, or threat of enforcing a policy. The key to being a tying arrangement is that leverage in the
tying product is used to coerce customers to purchase the tied product from the seller (or not purchase
the tied product from a group of sellers), even though the customer may desire to purchase the tied
product from a different seller. The economics literature has shown that tying can be an effective
means to make continued operations unprofitable for rivals of the tied good. Tying arrangements can
also prevent new competitors from entering the market by making their entry economically
unfeasible.

To provide an illustrative example of a tying arrangement, assume a pharmaceutical company
produces a medication in which the pharmaceutical company has market power. Also assume that
this medication requires extensive blood-monitoring services and there are many different companies
that can provide this monitoring, including the pharmaceutical company. A tying arrangement is any
type of business practice in which the pharmaceutical company uses its market power in the medicine
to attempt to force the customer to purchase the pharmaceutical company’s blood-monitoring services
or limit which competing blood-monitoring services the patient may use. The tying arrangement
could be a refusal to sell the medicine unless blood-monitoring services are purchased from the
pharmaceutical company, or to charge differentiated prices that disadvantages a competitor. An
example of these differentiated prices is charging more (or not offering discounts) for the medicine if
the customer purchases blood-monitoring services not provided by the pharmaceutical company or
not using the pharmaceutical company’s preferred competitors for blood-monitoring services.

Using the example of this medication, if there is no tying arrangement, a patient utilizing this
medication will purchase the medication from the drug maker and use a blood-monitoring service of
his or her choice. In the scenario where a tying arrangement exists, that patient is forced to purchase
blood-monitoring services from the drug maker. The tying arrangement has harmed competition by
foreclosing competition in the blood-monitoring service market and depriving the customer of choice.
It may also result in the customer paying higher prices for blood monitoring services.

There are a few economic conditions that are necessary in order for a tying arrangement to restrain
competition. These conditions are:

(A) Condition 1: Two products. The first condition is there must be two distinct products.

(B) Condition 2: The existence of a tying arrangement. The second condition is there must exist a

tying arrangement. That is, there must be some arrangement in which the sale of the tying

28 The seller may still have a significant market share in the tied product, but faces greater competition in the tied
product due to more competitors being in the tied product market or potential entry from new competitors.
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product is related to the purchase of the tied product or not purchasing the tied product from

another supplier. This arrangement can be a contract or a business policy (e.g. pricing policy).

(C) Condition 3: Market power in the tying product. The third condition is the seller must have

market power in the tying product to restrain competition in the market for the tied product.
Market shares of less than 30% are generally not large enough to have market power to make a
tying arrangement anticompetitive. In cases where market share is greater than approximately
70%, the seller has monopoly power and hence satisfies this condition.?® Regardless of market
share, by showing the seller is exerting market power through harming competition by either
deterring entry for potential competitors, forcing consumers to purchase higher cost products, or

other means, this can also show evidence of market power.

(D) Condition 4: The tying arrangement must impact a non-insubstantial amount of trade. The

fourth condition is the volume or amount of commerce associated with the tying arrangement

must not be small.

(E) Anticompetitive effects outweigh pro-competitive effects for tie. The tying arrangement should

have anticompetitive effects. Therefore, an analysis of how the tying arrangement restrained
trade and harmed competition should also be completed. While not a necessary condition,
anticompetitive intent is a persuasive argument that the tying arrangement is anticompetitive.
Furthermore, often sellers that engage in tying arrangements will argue there are legitimate
business justifications for engaging in a tie. These business justifications must have pro-
competitive effects (e.g., lower prices in the tied good) that outweigh the anticompetitive effects

of the tying arrangement.

B. Exclusive Dealing

37. Exclusive dealing is a business arrangement or contract where a firm that sells a product requires a

38.

customer to exclusively purchase the product from that particular firm or a small set of firms.
Exclusive dealing is analogous to an exclusive supplier contract. While not all exclusive deals are
anticompetitive, if the firm selling the product has market power and the contract impedes efforts for
new firms to enter the market or impedes smaller firms from increasing market share, exclusive deals
can be anticompetitive. In these cases, exclusive dealing allows the dominant firm to maintain their
market power by impairing the ability of competitors to erode the dominant firm’s market position.
To provide an illustrative example, assume there are only two firms that manufacture an ingredient

used in making a medicine. If one firm has a dominant market position and enters into exclusive

25 Monopoly power is stronger than market power; hence if a firm has monopoly power it has market power.
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39.

supplier contracts with purchasers of the ingredient, then the other competing firm selling the
ingredient would not be able to expand market presence until these exclusive supplier contracts end.
Additionally, any new firms would be unable to enter the market because they would be foreclosed
from entering into contracts with purchasers that signed exclusive supplier contracts. In this situation
these exclusive dealings have foreclosed competition, making the market less competitive.

There are a few economic conditions that are necessary in order for exclusive dealing to be
anticompetitive. These conditions are:

(A) Condition 1: There is a product in which the seller has exclusive arrangements with customers.

The analysis of exclusive dealing revolves around only one product. This product must be
subject to some type of arrangement, usually contractual, in which a seller has an exclusive
agreement with customers. This exclusive agreement can be to purchase that product
exclusively from the seller or limit purchasers from buying the product from the seller’s
competitors.

(B) Condition 2: The seller of the product has market power. In addition to having an exclusive

arrangement, the seller must have market power in the product. Similar to tying arrangements,
market power is measured using market share of the seller. Regardless of market share, by
showing the seller is exerting market power through harming competition by either deterring
entry into the market for potential competitors, forcing consumers to purchase higher cost
products, or by other means, this can also show evidence of market power.

(C) Condition 3: Competitors are foreclosed from the market. The purpose of this condition is to

show that competitors are foreclosed (e.g. cannot access) from the market because of exclusive
dealing. Foreclosure can be shown by examining the proportion of the product market that
competitors are prevented from selling to because of the exclusive dealing. Foreclosure of less
than 30% of the market is generally not considered sufficient foreclosure to be anticompetitive,
though foreclosure also exists if the exclusive dealing acts as a barrier to entry for potential
competitors, which would deter new entrants into the market.

(D) Condition 4: The exclusive dealing is of sufficient duration. As part of the foreclosure analysis,

exclusive deals have to be of sufficient duration in order to have competitive harm. Short
duration contracts (less than one year) or contracts that have the ability to be canceled by either
party are sometimes used as a justification to try and argue why there is no harm to competition.
However, having one year durations or having exit provisions does not guarantee the contract is
not anticompetitive. For example, short duration contracts which are continuously renewed or
automatically renewed without an expectation of either party to exit the contract are considered

of sufficient duration to be anticompetitive. Additionally, contracts with significant economic
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VI.
40.

41.

penalties or certain procedures (e.g. extensive amount of time) to exit a contract, even if short
duration are anticompetitive.*

(E) Condition 5: Anticompetitive effects outweigh pro-competitive effects. The exclusive dealing

should have anticompetitive effects. Therefore, before arguing Condition 5 an analysis of how
exclusive dealing restrained trade and harmed competition should be completed. If the first four
conditions are found to be present and competition is harmed, the seller may argue the pro-
competitive effects of the exclusive dealing outweigh the harm to competition for that product.
However, these pro-competitive effects have to be achievable only through exclusive dealing. If
other means can achieve the same pro-competitive effects, the exclusive dealing is still
anticompetitive.

(F) Condition 6: Anticompetitive intent. While not a necessary condition, anticompetitive intent is a

persuasive argument that exclusive dealing is anticompetitive.

Overview of Defining Relevant Markets for Antitrust Purposes

In order to assess the economic conditions necessary for tying arrangements and exclusive dealing, it
is first necessary to define the relevant markets. A relevant market includes both a product market and
a geographic market. The purpose of defining relevant markets is to define a set of goods/services
and geographic area in which consumers can turn to as alternative sources of supply. For product
markets this means what are the goods and services which are substitutes that compete with each
other. For geographic markets this means what is the geographic area where firms that produce this
product compete with each other for customers.

For antitrust purposes the hypothetical monopolist test is used to define relevant markets. The
hypothetical monopolist test asks what would happen if all the firms in a proposed market acted as the
sole seller (e.g., a hypothetical monopolist). If this hypothetical monopolist could profitability raise
prices, then the proposed market is the relevant antitrust market. If the hypothetical monopolist could
not profitability raise prices, then the relevant antitrust market is larger and the process is repeated.
The price increase examined under the hypothetical monopolist test is a “small but significant non-

transitory increase in price” or “SSNIP.”3 In some cases, a SSNIP can be applied to a submarket, or

30 Contracts with exit provisions which force a customer to pay significantly higher prices or incur other high costs
can make the customer have little incentive to exit a contract. In these situations, the contract should be treated as if
no exit provisions exist.

31 See page 9 of the 2010 DOJ/FTC Horizontal Merger Guidelines describing the use of the hypothetical monopolist
test in the context of a product market, specifically, (“The test requires that a hypothetical profit-maximizing firm,
not subject to price regulation, that was the only present and future seller of those products (“hypothetical
monopolist”) likely would impose at least a small but significant and non-transitory increase in price (“SSNIP”) on
at least one product in the market.... For the purpose of analyzing this issue, the terms of sale of products outside the
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a smaller group of customers because this group of customers may have fewer alternatives than all
customers in the market.*
42. In conclusion, the hypothetical monopolist test defines markets based on how customers respond to

prices.

VI1I. Defining the Relevant Product Markets

43. In defining relevant product markets, product markets include the good/service at issue and
goods/services that are close substitutes. The relevant product market is therefore a set of
goods/services in which there is interchangeability and are similar in character and use.

44. Just because a competitor names a product as a competitor does not imply that it is part of a relevant
product market for antitrust purposes. To provide an illustrative example, a seller of bottled water
may state that a competitor is the municipal water authority, but this does not mean bottled water and
water from the tap are in the same product market. Instead the nature of demand needs to be
examined.

45. When implementing a hypothetical monopolist test for relevant product markets, examining the
nature of demand in response to a SSNIP can be done in a number of ways: 1) by examining objective
information about product characteristics which could include switching from products in a candidate
market to products outside a proposed market; 2) by examining how customers have shifted
purchases in the past in response to relative increases in prices; 3) by examining evidence from

industry participants; and 4) by examining legal or regulatory requirements.

A. Inpatient Hospital Services and Outpatient Surgical Services Are Separate Product Markets

46. The goods/services that are at issue in this case are inpatient hospital services and outpatient surgical
services. The definition of both services indicates that the nature of demand of these two services
are different, and hence both services are separate product markets. Both services have different

product characteristics, neither would be affected by the increase or decrease of the price of the other,

candidate market are held constant. The SSNIP is employed solely as a methodological tool for performing the
hypothetical monopolist test...”)

32 See Section 4.1.4 of the 2010 DOJ/FTC Horizontal Merger Guidelines stating (“If a hypothetical monopolist
could profitably target a subset of customers for price increases, the Agencies may identify relevant markets defined
around those targeted customers, to whom a hypothetical monopolist would profitably and separately impose at least
a SSNIP. Markets to serve targeted customers are also known as price discrimination markets. In practice, the
Agencies identify price discrimination markets only where they believe there is a realistic prospect of an adverse
competitive effect on a group of targeted customers.”)

33 See Section 4.1.2 of the 2010 DOJ/FTC Horizontal Merger Guidelines.

34 The formal definition of each service is in Section IV, Subsection A of this report.
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industry participants treat them as separate products, and legal/regulatory requirements are different
for each.

47. The nature of demand is based on clinical need: Inpatient and outpatient services are driven by

clinical need. Medicare literature to educate enrollees states the “decision for inpatient hospital
admission is a complex medical decision based on your doctor’s judgment and your need for
medically necessary hospital care. An inpatient admission is generally appropriate when you’re
expected to need 2 or more midnights of medically necessary hospital care, but your doctor must
order such admission and the hospital must formally admit you in order for you to become an
inpatient.”*® This implies that the physician should be determining the need for inpatient hospital
services based on clinical need and not based on the relative price (e.g. allowed charges) of inpatient
or outpatient services.

48. Clinical need and demand for inpatient services is different from outpatient services: Inpatient

hospital services require an overnight stay in a hospital and can be scheduled or unplanned. As this
relates to the nature of demand, a very large percentage of inpatient hospital stays are initiated
through a hospital’s emergency room.3 Demand is therefore unknown and which provider the
patient chooses is based on where the emergency occurs and the distance to the best available
emergency room at the time of the emergency. In contrast, outpatient surgical services do not require
an overnight stay and can be performed at a hospital or ASC. Furthermore, all outpatient surgical
services are scheduled after a physician visit, implying that patients have some ability in choosing
their preferred provider.

49. A pricing increase in one product would not induce switching to the other: The prices (e.g. allowed

charges) of inpatient and outpatient surgeries are significantly different. Inpatient services that
included a surgery are 5.5 times more expensive than surgeries performed on an outpatient basis.’
These differences in prices indicate that an increase in price of one service is unlikely to cause

substitution to another.

35 “Are You a Hospital Inpatient or Outpatient? If you have Medicare — Ask!” available at
https://www.medicare.gov/Pubs/pdf/11435.pdf.

3 Schuur, J. D. and Venkatesh, A, K. 2012. The Growing Role of Emergency Departments in Hospital Admissions.
New England Journal of Medicine 367(5): 391-393; Venkatesh, A. K., Dai, Y., et al. 2015. Variation in US Hospital
Emergency Department Admission Rates by Clinical Condition. Medical Care 53(3): 237-244.

37 A government study found the average price for outpatient surgery performed at a community hospital was $6,100
compared to $39,900 for inpatient hospital services that included surgery at community hospitals. The study also
examines other common surgeries. For example, an “endoscopy and endoscopic biopsy of the urinary tract” which
had 61.5% of all surgeries performed on an outpatient basis, cost $4,300 if performed as an outpatient but $29,406
on an inpatient basis. Source: Russo, C.A., Elixhauser, A., Steiner, C., and Wier, L. Hospital-Based Ambulatory
Surgery, 2007. HCUP Statistical Brief #86. February 2010. Agency for Healthcare Research and Quality, Rockuville,
MD. http://www.hcup-us.ahrg.gov/reports/statbriefs/sh86.pdf
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50. Industry participants (insurers) treat these two products in different ways: Many insurers separately

describe inpatient and outpatient services when they describe insurance benefits to members. For
example, in the Summary of Benefits and Coverage material that Blue Cross Blue Shield of Illinois
provides to members to describe the coverage associated with an insurance plan, this material
indicates that outpatient surgery and inpatient services (e.g. hospital stays) are different common
medical events. Commercial insurers also vary cost-sharing by inpatient hospital services and
outpatient surgical services.*® Additionally, SIH’s contracts with commercial insurers have different
discounts for inpatient hospital services and outpatient surgical services,* and in these contracts
inpatient and outpatients are defined as different terms.*

51. Medicare’s legal framework and requlatory system for reimbursement treat inpatient hospital

services differently from outpatient surgical services: Medicare reimburses for inpatient services

differently from outpatient surgical services. In the case of inpatient services, Medicare utilizes the
Inpatient Prospective Payment System or IPPS, but for outpatient surgical services, Medicare uses the
Outpatient Prospective Payment System or OPPS.** Additionally, Medicare’s cost sharing is
different for inpatient and outpatient services.*? This means that Medicare treats inpatient and
outpatient services as different products.

52. All of these factors make inpatient hospital services and outpatient surgical services two separate

product markets.

38 Blue Cross Blue Shield of Illinois’ Blue Choice Preferred Silver PPO insurance plan available for sale in January
of 2017 has the following benefits: outpatient surgery or inpatient hospital services at an in-network provider has a
20% coinsurance rate for physician/surgeon fees. For the facility fees, the rate varies with location and type of
service. For outpatient surgery, cost-sharing is $300 + 40% coinsurance if performed at a hospital and $300 + 20%
coinsurance if performed at an ACS. For inpatient services, facility fees are $400 + 20% coinsurance. Another plan
(Blue Choice Preferred Bronze PPOSM 107 - One $0 PCP Visit) has similar coinsurance rates for inpatient hospital
services and outpatient surgery as the other plan, but the initial fee for inpatient facility fees is $750 compared to
$400 for outpatient surgery. While not all plans will have different cost-sharing for inpatient hospital services and
outpatient surgical services, insurers view these as separate products. Source: Blue Choice Preferred Silver PPOSM
103 - Three $0 PCP Visits for Coverage Period: 01/01/2017-12/31/2017; Blue Choice Preferred Bronze PPOSM 107
- One $0 PCP Visit for Coverage Period: 01/01/2017-12/31/2017; and Blue Choice Preferred Silver PPOSM 109 -
Standardized for Coverage Period: 01/01/2017-12/31/2017.

39 See SIH0007475 for an example.

40 See SIH0000238 and SIH0000239 for an example.

41 For a description of the IPPS see https://www.cms.gov/Medicare/Medicare-Fee-for-Service-
Payment/AcutelnpatientPPS/index.html?redirect=/AcutelnpatientPPS. For a description for the OPPS and how it
relates to ASCs see https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNProducts/downloads/AmbSurgCtrFeepymtfctsht508-09.pdf.

42 See Medicare’s website which highlights how “Inpatient or outpatient hospital status affects your costs, available
at: https://www.medicare.gov/what-medicare-covers/part-a/inpatient-or-outpatient.html and “Are You a Hospital
inpatient or Outpatient? If you have Medicare — Ask!” available at https://www.medicare.gov/Pubs/pdf/11435.pdf.
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B. Commercially-Insured Patients are a Separate Product Market

53.

54.

55.

56.

A separate product market may exist if a hypothetical monopolist is able to target a subset of
customers for price increases. When this occurs, a relevant product market may be limited to a group
of customers.*?

In this case, the source of payment for inpatient and outpatient services can be treated as separate
product markets. That is, inpatient services provided to commercially insured patients can be treated
as a separate product market from inpatient services provided to patients covered by Medicare or
Medicaid. Similarly, outpatient services provided to commercially insured patients can be treated as
a separate product market from outpatient services provided to patients covered by Medicare or
Medicaid.

The commercially insured product market exists because the pricing of commercially insured services
is different from government-sponsored insurance. Commercial insurers negotiate with providers and
offer higher prices than Medicare or Medicaid. In contrast, government-sponsored insurers set their
prices using formularies. This implies that providers can increase prices for commercial insurers by
negotiating higher prices, but are unable to negotiate for higher prices from Medicare or Medicaid.
Also, a person’s eligibility to enroll in government-sponsored insurance is set at the state and federal
levels.** This implies that if prices (e.g. insurance premiums) are increased by all commercial
insurers in a geographic market, or if all providers in a geographic market increase prices charged for
medical services to commercially insured patients, members are unable to switch to government-
sponsored insurance. Therefore, medical services provided to commercially insured patients can be
treated as a separate product market from medical services provided to Medicare or Medicaid

patients.

VII1. Defining the Relevant Geographic Markets

57.

The purpose of defining a relevant geographic market is to identify a geographic area where suppliers
of a product in the geographic area have the ability to compete with each other (e.g. deprive each
other of business). If a hypothetical monopolist increases prices, if it is easy for customers to switch
to a new supplier outside of a candidate market then the relevant geographic market is larger than the
proposed market. However, if enough customers cannot switch to a supplier outside of the candidate

market, then the relevant market is no larger than the candidate market.

43 See Section 4.1.4 of the 2010 DOJ/FTC Horizontal Merger Guidelines.

4 Medicaid covers individuals with low income and few assets. Medicare eligibility is determined by age and/or
disability. In contrast, commercial insurance can be purchased either through an employer or as an “individual” plan
purchased directly from the insurer (or through an exchange).
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58. It is also important for the geographic market to correspond to commercial realities. In some cases,
the hypothetical monopolist test can result in geographic markets that are inconsistent with how firms
compete. Therefore, it is important to make sure the hypothetical monopolist test finds geographic
markets that are generally consistent with the behavior of firms and consumers in the real world.

59. To provide an illustrative example of how the hypothetical monopolist test is applied, assume there is
only one car dealership in a county and this is a proposed geographic market. If the car dealership
could profitability raise prices (as per a SSNIP), then the relevant geographic market is no bigger than
the county. However, if potential automobile customers switch to dealerships outside the county
because of a hypothetical price increase, then the geographic market is bigger than the county. It is
important to point out that the switching to dealerships outside the county must be due to prices and

not for non-price reasons.

A. Defining Relevant Geographic Markets Using Patient Flows

60. When applying the hypothetical monopolist test to a candidate market, examining the reaction of
customers to a price increase can be done in a number of ways.* One approach is the Elzinga-
Hogarty Test.*® The Elzinga-Hogarty Test, which was first proposed for products like coal and beer,
examines the movement of products. The test assumes that if some customers are currently
purchasing from suppliers outside a geographic area, then other customers could switch to these
outside suppliers to avoid a price increase from a hypothetical monopolist. As the Elzinga-Hogarty
Test applies to health care, this means examining the flow of patients to various providers.

61. In applying the Elzinga-Hogarty Test, a geographic market is first proposed. Next, the flow of trade
into and out of this proposed geographic market is analyzed. A geographic market should have little
outmigration (e.g., consumers in a geographic area mostly use suppliers within that geographic area)
and little in-migration (e.g., among suppliers within a geographic area that most of the customers are
from within that geographic area). When both criteria are approximately satisfied, then a proposed
geographic market is a relevant geographic market for antitrust purposes.

62. In examining the criteria of little outmigration and little in-migration, the Elzinga-Hogarty Test has
guideline cut-offs to define the concept of “little.” These cut-offs are 75% and 90%. It should be
noted that Elzinga-Hogarty argued that both cut-offs are quite arbitrary, and preferred using a 75%
cut-off when first proposing the test.*’

4 See Section 4.2.2 of the 2010 DOJ/FTC Horizontal Merger Guidelines.

46 See page Elzinga, K. G. and Hogarty, T. F. 1973. The problem of geographic market delineation in antimerger
suits. Antitrust Bulletin 45-81.

47 See page 74-75 stating that (“The 75 per cent figure is obviously somewhat arbitrary. It represents a conservative
estimate of the percentage of shipments which encompass the primary demand and supply forces and may
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63. To provide an illustrative example of applying the Elzinga-Hogarty Test, assume the relevant product
is new cars sold at dealerships.

(A) The little outmigration criteria is from the perspective of buyers of new cars that live in the
proposed geographic market. Specifically, the little outmigration criteria means that 75% or
90% of new car buyers from the proposed geographic market purchase cars from dealerships in
the proposed geographic market (e.g., do not “out-migrate” to dealerships outside the proposed
geographic market).

(B) In contrast, the little in-migration criteria is from the perspective car dealerships (e.g. suppliers)
in the proposed geographic market. The little in-migration criteria means that 75% or 90% of
the new cars sold by dealerships in the proposed market are to customers that live in the
proposed market.

64. A key assumption of the Elzinga-Hogarty Test is that if some buyers go outside a proposed
geographic market to purchase a product, then if a hypothetical monopolist increased prices, other
buyers could switch to suppliers outside the proposed geographic market to avoid a price increase.
This requires that buyers who go outside the proposed geographic market need to be similar to buyers
that do not go outside the proposed geographic market (e.g., similar consumer preferences).* In
other words, the assumption is that switching to suppliers outside a proposed geographic market must
be due to prices and not other reasons.

65. In health care markets, as argued by one of the creators of the test, Elzinga-Hogarty Tests “can make
the geographic market for hospital services appear ‘too big’ in circumstances where market definition
is based on patient flow data.”*® This is because the Elzinga-Hogarty Test ignores many of the
special conditions associated with health care that cause patients to travel for non-price reasons. For
example, some patients may travel to specialized facilities for advanced cancer or cardiac care (e.g.
traveling to the Mayo Clinic). These patients are traveling for non-price reasons and including them
in patient flow analyses (such as Elzinga-Hogarty Tests) can cause an analysis of patient flows to
define markets that are bigger than competitive realities. In other words, some patient flows may

occur for non-price reasons and including these patient flows can cause Elzinga-Hogarty Tests to

understate the true scope of the relevant market. Some might argue that the figure should be, say, 90 per cent, on the
grounds that “overlooking” 25 per cent of the shipment is overlooking too much. The 75 per cent benchmark
reflects our view that this satisfactorily encompasses the primary demand-supply forces at a reasonable cost of
estimation.”) Elzinga, K. G. and Hogarty, T. F. 1973. The problem of geographic market delineation in antimerger
suits. Antitrust Bulletin 45-81

48 Capps, C. S. 2014. From Rockford to Joplin and Back again: the impact of economics of hospital merger
enforcement. Antitrust Bulletin 59(3): 443-478.

49 See page 139 of Elzinga, K. G. and Swisher, A. W. 2011. Limits of the Elzinga-Hogarty test in hospital mergers:
The Evanston Case. International Journal of the Economics of Business 18(1): 133-146.
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define geographic markets that do not reflect price competition.® When this happens the market
boundary becomes too big and nearby suppliers can be added to a market that have no competitive
consequences.

66. This criticism of the Elzinga-Hogarty Test is referred to as the Silent Majority Fallacy.®® In health
care markets, the fact that patients travel outside a proposed geographic market due to “price” reasons
IS suspect.

(A) First, most people prefer to receive health care close to their home. Just because some patients
are willing to travel does not imply all patients are willing to travel if they are faced with a price
increase. Patients that want to utilize distant providers must incur out-of-pocket costs beyond
the price of treatment. This includes the costs of the patient and patient’s family traveling to a
distant provider (e.g., lodging, meals, and travel expenses). Additionally, patients will be
required to find a different physician if they travel outside the local region. Just because some
patients may be willing to travel does not mean all patients are willing to incur these additional
costs.

(B) Second, some patient flows may be due to the location of the patient when medical attention is
needed. Patient flows may seem large because the patient’s billing address is different from
where a patient received care (e.g., due to travel or temporarily living in another region such as
college students or people living in different locations in the summer and winter).

(C) Third, observing some patients traveling to distance providers can ignore the underlying medical
situation of the patient. Some patients need complex surgeries or have rare medical conditions
that make them less averse to traveling than a patient that has more routine needs (e.g., general
medicine and surgical services, normal childbirth). This means different preferences for patients
based on medical complexity. SIH’s own press releases acknowledge this point.>? SIH states

that many of SIH’s patients are referred to hospitals in St. Louis, Missouri for tertiary and

50 For this reason, as pointed out by one of the authors of the Elzinga-Hogarty test, “patient flow data may not fully
reflect or influence market prices in a way shipments data would in other markets.” See page 138 of Elzinga, K. G.
and Swisher, A. W. 2011. Limits of the Elzinga-Hogarty test in hospital mergers: The Evanston Case. International
Journal of the Economics of Business 18(1): 133-146.

51 For a general discussion of the Silent Majority Fallacy as it applies to the Elzinga-Hogarty Test, see Section 3.1 of
of Elzinga, K. G. and Swisher, A. W. 2011. Limits of the Elzinga-Hogarty test in hospital mergers: The Evanston
Case. International Journal of the Economics of Business 18(1): 133-146.

52 SIH’s website states (“The BJC Collaborative also enables SIH to connect to the St. Louis, MO health care
market, where many of its patients are referred to for tertiary and quaternary medical care, and specifically to work
more closely with BJC HealthCare.”) Available from http://www.sih.net/about/bjc/faa/.
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quaternary medical care.5® Therefore patients that travel to Missouri for care have dissimilar
preferences than patients that are not traveling to Missouri (e.g., traveling for non-price reasons).
(D) Fourth, the demand characteristics of a subset of patients may be different than others. In the

case of inpatient hospital services, about half the demand for inpatient services are unplanned

and derived through the emergency room, whereas the other half are scheduled. The

“preferences” which drive demand for scheduled and unplanned inpatient services are different.

67. The fact that patient flows suffer from the Silent Majority Fallacy highlights the need to use caution

when using Elzinga-Hogarty Tests to define geographic markets for health care providers. While
patient flows are a starting point to define the relevant geographic market, any analysis of patient
flows needs to be adjusted for the Silent Majority Fallacy.>*

B. Defining Relevant Geographic Markets using the Two-Stage Model of Competition

68. An alternative method to define geographic markets examines the effect of provider competition
through a two-staged model of competition.* This approach was developed because patient flow can
sometimes fail to reflect how prices are determined in health care markets; that commercial insurers
and providers negotiate over prices (e.g. billed charges minus discount) and the insurer determines
which providers should be included in a network.

69. In the two-staged model of competition, the first stage involves insurers and providers negotiating
over prices and inclusion of providers in the insurer’s network. Price competition among providers
occurs at this stage because insurers and providers will use leverage in order to obtain favorable
pricing. From the perspective of the insurer, exclusion of important providers reduces the value of the
insurer’s offerings to potential members. If there are only a few providers, then the insurer has less
leverage in negotiations and must accept terms more favorable to the provider or face the potential of
losing business in the area. In contrast, if there are many providers, the insurer has more leverage
because it may exclude a provider from the network. Once negotiations are complete, the insurer can

design insurance plans and market these plans to local businesses and individuals.

53 Tertiary care is care that requires specialized equipment and expertise, such as heart bypass surgery, severe burn
treatments, and neurosurgery. Quaternary care is very specialized tertiary care for extremely specialized or
experimental cases.

%4 To drive the point home that the analysis of patient flows that do not adjust for the Silent Majority Fallacy can
lead to extensively large markets, consider the following illustrative example. Some patients that have extremely
rare diseases or who seek experimental treatment may be willing to travel great distances to highly specialized
hospitals (e.g. the Mayo Clinic, Cleveland Clinic, or MD Anderson Cancer Center in Houston, Texas). Just because
these providers see patients from around the United States, and in some cases the world, an analysis of patient flows
into these local geographic areas could incorrectly find that the relevant geographic market is larger than
competitive reality faced by local customers.

55 Vistnes, G. 2000. Hospitals, mergers, and two-staged competition. Antitrust Law Journal 67(3): 671-692.
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70. In the second stage, businesses and individuals have already selected an insurance plan. These
insurance plans will list a set of benefits and identify which providers are “in-network”. Since prices
are not fully observed by members, either because of cost sharing or lack of providers being able to
tell patients the potential prices of their care, competition among providers for patients is through
non-price amenities such as quality or convenience.

71. What the two-stage model of competition framework means for defining a geographic market is that
price competition occurs in the first stage. Because insurers and providers are negotiating over prices,
an examination of this negotiating process and the potential outcomes of those negotiations identify

the relevant geographic market.

C. Relevant Geographic Markets for Inpatient and Outpatient Services, and Market Participants

72. The hypothetical monopolist test is an iterative process which starts with the smallest possible
geographic market. The starting point in this case is Jackson and Williamson counties. | will refer to
the proposed geographic market of Jackson and Williamson counties as the “Core Market.” The Core
Market could be a relevant geographic market for both the inpatient and outpatient services because it
fulfills many of the criteria for a relevant geographic market for antitrust purposes.

73. However, the iterative process of the hypothetical monopolist test confirms that there is a relevant
market for inpatient and outpatient services that includes a seven county area in southern Illinois.
This seven county area includes the Core Market counties of Jackson and Williamson, but also
includes Franklin, Johnson, Perry, Saline, and Union counties. | will refer to this seven county area
as the “7-County Market.”

74. Exhibit 3 provides summary information regarding the population and number of health care
providers in each county in the relevant market. Jackson and Williamson counties clearly dominate
the 7-County Market. The Core Market represents over 51.9% of the population of the 7-County
Market, 78.5% of all active physicians, 75% of all traditional hospitals, and 100% of ASCs. The
other 5 counties have more critical access hospitals (CAHSs), but CAHs generally do not provide the

same level of service as traditional hospitals.>® Additionally, all counties in the 7-County Market

% In the 1980s and 1990s, many rural hospitals closed, leaving many in rural communities without a source of care.
To assure access to services, the Centers for Medicare and Medicaid Services (CMS) created a special designation
called a Critical Access Hospital (CAH) for rural hospitals that fulfilled certain criteria. Under this designation,
CAHs utilize a different reimbursement system than traditional hospitals for Medicare in order to provide these
hospitals with greater financial support. CAHs must have 25 or fewer inpatient beds, must be located more than 35
miles from another hospital (though some exceptions apply), must have an emergency room, and have a short length
of stay (under 96 hours). See https://www.ruralhealthinfo.org/topics/critical-access-hospitals and
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNProducts/downloads/CritAccessHospfctsht.pdf.
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have been designated as Health Professional Shortage Areas®” and many of the counties have been

designated Medically Underserved Areas.*®

Exhibit 3: Characteristics of the Core and 7-County Markets
Number of Health Care Providers

Traditional Critical Access Ambulatory
Population Physicians Hospitals Hospitals Surgery Centers

Core Market

Jackson 60,218 182 1 1 1
Williamson 66,357 142 2 0 4
Total 126,575 324 3 1 5
7-County Market

Franklin 39,561 19 0 1 0
Jackson 60,218 182 1 1 1
Johnson 12,582 2 0 0 0
Perry 22,350 13 0 2 0
Saline 24913 31 1 1 0
Union 17,808 24 0 1 0
Williamson 66,357 142 2 0 4
Total 243,789 413 4 6 5

Notes: Population represents the 2010 census population and the number of physicians is the number of active non-
federal physicians in 2012. Both come from the Area Health Resource File. The number of ambulatory surgery
centers includes an ASC which closed in 2016.

75. Exhibit 4 reports the names of all providers that offer inpatient hospital services or outpatient surgical
services by the county the facility is located in. Also, hospitals are separately identified from ASCs.
Hospitals are the only providers of inpatient hospital services. Hospitals and ASCs are the providers
of outpatient surgical services. Each facility is independently owned and operated except in the case
of SIH. SIH operates three hospitals and has a significant ownership interest in two ASCs. All of
SIH’s facilities are in Jackson and Williamson counties and are indicated in Exhibit 4 with a “t”

symbol.

5" Health Professional Shortage Areas are federally-designated areas where there is a shortage of primary medical
care providers (See https://bhw.hrsa.gov/shortage-designation/hpsas).

%8 Medically Underserved Areas are federally-designated areas where there is a lack of access to primary care
services (See https://bhw.hrsa.gov/shortage-designation/muap).
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Exhibit 4:

Facilities in the Core and 7-County Market

Hospitals

Ambulatory Surgery Centers

Core Market Counties

Jackson

Williamson

Other Counties in 7-County Market

Memorial Hospital of Carbondalet
St. Joseph Memorial Hospitalt
Herrin Hospitalt

Heartland Regional Medical Center

Physicians Surgery Centert

Southern Hlinois Orthopedic Centert
Marion HealthCare

Pain Management Center of Marion
Marion Surgery Center, LTD*

Franklin
Johnson
Perry

Saline

Union

Franklin Hospital

Marshall Browning Hospital
Pinckneyville Community Hospital
Harrisburg Medical Center
Ferrell Hospital

Union County Hospital

t Indicates owned, operated, or affiliated with SIH

* Indicates closed in 2016

76. In summary, there is evidence that the Core Market may be a relevant geographic market for a

subgroup of residents that live in Jackson and Williamson Counties; however, the relevant geographic

market for antitrust purposes is not larger than the 7-County Market (and may even be smaller). The

7-County Market is also consistent with commercial realities. SIH considers the 7-County Market to

be SIH’s primary service area,*® and SIH formally defines its market as the 7-County Market when

filing for CON permit applications with the State of 1llinois.®® Additionally, SIH’s internal

documents indicate that the hospitals listed in Exhibit 4 are their “competitors.”¢!

77. 1 formally define relevant geographic market as the 7-County Market, but also report results for the

Core Market because it can be a relevant geographic market for a subgroup of patients. The

remaining subsections of this part of my report discusses the analysis which leads me to this

conclusion.

%9 See SIH’s 2012 Community Health Needs Assessments and Community Health Needs Assessment: 2015 Report

& Implementation Plan.

%0 See page 69 of SIH’s CON Application to the Illinois Health Facilities and Service Review Board for the SIH
Cancer Center which acknowledges the 7-County Market counties as the market area and see pages 69 and 86 which
further states that over 90.3% of patients receiving radiation therapy come from within the 7-County Market. Also
see pages 75-76 of SIH’s CON application for Memorial Hospital of Carbondale.

61 SIH18088-SI1H18089; SIH18099-SIH18100; SIH18124-SIH18125

32

FINAL PUBLIC REDACTED VERSION





Case 3:12-cv-00871-MAB Document 441-1 Filed 03/20/20 Page 34 of 113 Page ID #16438

i. The Southern lllinois Area Suffers from the Silent Majority Fallacy

78. Before conducting analysis of patient flows, it is vital to determine if the proposed geographic market
suffers from the Silent Majority Fallacy, which means that patient flows to distant providers can be
for non-price reasons. This occurs if patients that travel to distant providers do so because they have
medical situations that require specialized care. Since the hypothetical monopolist test defines
markets based on price competition, patient flows should reflect travel due to prices and not the need
for specialized care.

79. To test if the Silent Majority Fallacy is a concern, providers can be broken into three types based on
their distance from a where a patient lives: 1) local providers that are close to the patient, 2) providers
that are of significant distance from a patient’s home and are likely to offer specialized care not
available in the local area, and 3) providers that are in-between the first two types of providers. If the
Silent Majority Fallacy is a concern, a significant proportion of patients will use local providers and
by-pass the in-between providers for distant providers that offer more specialized care.

80. As it applies this case, there are four hospitals and several ASCs in Jackson and Williamson counties.
One of these hospitals is Memorial Hospital of Carbondale which offers an extensive set of services.
Patients from Jackson and Williamson counties would consider hospitals and ASCs in Jackson and
Williamson counties as local providers whereas providers in counties adjacent to Jackson and
Williamson counties would be in-between providers. These adjacent counties are Franklin, Johnson,
Perry, Saline, and Union counties. All other providers would be considered distance providers.

81. Exhibit 5 reports the use of inpatient hospital services and outpatient surgical services for patients that
live in Jackson and Williamson counties.®? This analysis is broken into commercially insured patients
and all patients regardless of source of payment.®® For commercially insured patients, the majority of
people living in Jackson and Williamson counties use providers in those counties (90.2% for
inpatient; 90.9% for outpatient). Less than 1% of commercially insured patients utilize providers in
adjacent counties. Among the remaining commercially insured patients, 8.9% of inpatient and 8.5%

of outpatient services are provided at facilities outside of Jackson, Williamson, and adjacent counties.

62 A similar analysis examining patients that live in the 7-County Market find similar patterns, with most patients
using providers in Jackson and Williamson counties, and a relatively small percentage of patients using providers in
adjacent counties.

83 | utilized COMPdata from the Illinois Hospital Association for the period of 2011 through 2015 for this analysis.
The COMPdata is a comprehensive source of market share and other information which is used by hospitals, state
hospital associations, and state data agencies. For all analyses in the report using COMPdata that was not part of
SIH discovery the following data types were used: IAIP- lowa Inpatient, ILIH- IDPH Inpatient, ILIP- Illinois
Inpatient, ILOH- IDPH Outpatient, ILOS- Illinois Outpatient, INIP- Indiana Inpatient, KYIP- Kentucky Inpatient,
MIIP- Michigan Inpatient, MIOS- Michigan Outpatient, MOIP- Missouri Inpatient, and WIIP- Wisconsin Inpatient.
For more information on the COMPdata, see https://www.compdatainfo.com/Home.aspx. IHA COMPdata is the
same data SIH uses to measure market share. See Deposition of Rex Budde at 72:19-73:6.
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82. These patterns also exist for all patients regardless of payment source. A majority of people living in
Jackson and Williamson counties use providers in those counties (79.2% of inpatient and 90.8% for
outpatient). Jackson and Williamson county residents tend to by-pass providers in the adjacent
counties, with 2.6% of inpatient services occurring in adjacent counties and less than 1% of outpatient
surgical services. Among the remaining patients, 18.2% of inpatient services and 8.5% of outpatient
services provided to patients from Jackson and Williamson counties occurs at facilities outside of the

Jackson, Williamson, and adjacent counties.

Exhibit 5: Where Patients from Jackson and Williamson Counties Receive Care
% of Commercially Insured

Patients by Service % of All Patients by Service
Location of Providers Inpatient Outpatient Inpatient Outpatient
Jackson and Williamson counties 90.2% 90.9% 79.2% 90.8%
Adjacent counties 0.9% 0.6% 2.6% 0.7%
Other counties 8.9% 8.5% 18.2% 8.5%

Notes: Adjacent counties are Franklin, Johnson, Perry, Saline, and Union.
Source: IHA COMPdata for 2011-2015.

83. In addition to the evidence of the Silent Majority Fallacy from examining patient flows, SIH
acknowledges that many patients that do not receive medical services in the 7-County Market do so
for non-price reasons. A SIH press release for a collaborative effort with other providers highlights
how patients in southern Illinois that require highly specialized tertiary and quaternary medical care
may be referred to other health care markets, such as in St. Louis, MO.% Additionally, a SIH
Vascular and Endovascular surgeon, Dr. Al-Zoubaidi acknowledges that SIH’s new operating rooms
that opened after a 2013 CON permit review will allow SIH to do more complex vascular procedures,
accommodate more volume, and argues that now there is no need to transfer patients to outside
areas.® This implies patients traveling outside the area are doing so for specialized care or due to

lack of capacity in the local area.

84 SIH’s website states (“The BJC Collaborative also enables SIH to connect to the St. Louis, MO health care
market, where many of its patients are referred to for tertiary and quaternary medical care, and specifically to work
more closely with BJC HealthCare.”) Available from http://www.sih.net/about/bjc/faa/.

8 Source: SIH Medical Group’s Facebook page.
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84. Furthermore, two CON permit applications SIH sent to Illinois Health Facilities and Service Review
Board in 2013 to build a Cancer Center® and expand services at Memorial Hospital of Carbondale,®’
acknowledges outmigration for non-price reasons. For example, SIH wanted to build the SIH Cancer
Center because it did not have the capacity to provide care to all cancer patients in the local area.®® In
the case of the renovations and expansion of Memorial Hospital of Carbondale, SIH directly cites
capacity issues.5

85. Finally, SIH’s own analysis of outmigration for inpatient hospital services highlights that
outmigration is due to the severity of medical conditions.” Exhibit 6 reports the proportion of
inpatient services for all patients regardless of payment source in the 7-County Market that use a
facility in the 7-County Market or use a facility outside the seven counties (e.g. outmigration) for
2011 and 2012. SIH broke patients into three classes of inpatients: primary care, secondary care, and
tertiary care.” SIH’s analysis shows that most patients that need primary care do not travel outside
the 7-County Market, but for more complex medical cases, around 40% travel to hospitals outside of
the 7-County Market. This clearly indicates that most patients in the 7-County Market area are doing

so for clinical reasons and not price reasons.

% See page 132 of SIH’s CON Application for Permit to the Illinois Health Facilities and Service Review Board for
the SIH Cancer Center which states (“SIH’s cancer program has shown substantial growth recently, as its inpatient
oncology marketshare in these 7 counties increased to 40.2% during the year ending June 30, 2011.... Despite this
increase in inpatient oncology marketshare, outmigration for inpatient oncology services was still significant at
42.3%, having declined from 49.0% the previous year.”).

57 Page 76 of SIH’s Application Permit to the Illinois Health Facilities and Service Review Board for Memorial
Hospital of Carbondale stating (“This project is needed to modernize and expand existing services for patients who
reside in MHC’s [Memorial Hospital of Carbondale] market area but who currently travel outside the market area,
often leaving the State of Illinois to travel to Missouri, Kentucky, and Indiana to receive medical care.”).

% See page 139 of SIH’s Application for Permit to the Illinois Health Facilities and Service Review Board for the
SIH Cancer Center stating the Cancer Center would mean “fewer patients will need to leave the area and even leave
Ilinois for coordinated and comprehensive cancer care.”

% See page 80 of SIH’s Application Permit to the Illinois Health Facilities and Service Review Board for Memorial
Hospital of Carbondale stating that the hospital (“has an inadequate number of intensive care beds to accommodate
its historic caseload for the Intensive Care Category of Service, and the shortage of beds in this category of service
will increase in the next few years due to the projected increased utilization of the Intensive Care Service.”) and
page 81 stating the hospital (“has an inadequate number of operating rooms to accommodate its historical surgical
caseload, and the shortage of operating rooms will increase in the next few years...”).

0 51H0017607

"L Primary care includes gynecology, childbirth, and general medicine. Secondary care includes hematology,
nephrology, neurology, ophthalmology, orthopedics, otolaryngology, pulmonology, rehab, rheumatology, and
urology. Tertiary care includes neonatology, neurosurgery, oncology, open heart surgery, thoracic surgery, trauma,
and vascular surgery. SIH0017607.
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86.

87.

88.

89.

Exhibit 6: Outmigration of Inpatients from the 7-County Market
% of Patients
7-County Market Outmigration

Fiscal Year 2011

Primary Care 83.8% 16.2%
Secondary Care 76.9% 23.1%
Tertiary Care 61.5% 38.5%

Fiscal Year 2012

Primary Care 82.4% 17.6%
Secondary Care 73.1% 26.9%
Tertiary Care 59.9% 40.1%

Source: SIH0017607

In conclusion, the Silent Majority Fallacy is a concern in the southern Illinois area. Any analysis of

patient flows needs to be adjusted for the Silent Majority Fallacy.

ii. Analysis of SIH and Marion HealthCare Catchment Areas’

Two analyses were performed to determine the catchment areas where SIH and Marion HealthCare
obtain most of their patients.” The first analysis determined how far patients travel to receive
treatment at SIH hospitals and Marion HealthCare. The second analysis determined the counties from
which SIH hospitals and Marion HealthCare draw patients.

To determine how far patients travel to receive treatment at SIH, “catchment areas” for each SIH
facility were calculated. A catchment area is the “as the crow flies” distance in miles required to
“catch” a certain percentage of patients. To illustrate, if we wanted to account for 50% of all patients,
what is the distance required to catch these patients? When a distance is equal to zero, this implies
that the patient lives in the same zip code as the facility.

Exhibit 7 reports the size of the catchment areas for inpatient hospital services with Panels A through
C utilizing different “catchment area” criteria, specifically, 50%, 75%, and 90% of patients. There
are two general patterns: First, the size of catchment areas for each hospital across years is rather

stable. This means conclusions can be drawn from just examining the overall data reported in the

72 It should be noted that none of the analysis in this section adjusts for the Silent Majority Fallacy.

3 This analysis utilized the number of inpatients cases and outpatient surgical cases each SIH hospital and Marion
HealthCare saw by zip code for 2003 through 2012. Sources: SIH0007306, SIH0007307, Marion Healthcare Patient
Zip Code Analysis Reports.
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90.

column labeled 2003-2012. Second, as the catchment area criteria becomes more stringent (i.e., goes
from 50% to 90%) the distance increases.

Herrin and St. Joseph Memorial Hospitals have smaller catchment areas than Memorial Hospital of
Carbondale, with the smallest catchment areas being at St. Joseph Memorial Hospital. The 50%
catchment area indicates that at least 50% of all inpatients cases are from patients that live in the same
zip code as St. Joseph Memorial Hospital. The corresponding 75% and 90% catchment area sizes are
8.5 and 17.2 miles, respectively. The largest distances are at Memorial Hospital of Carbondale. The
50%, 75%, and 90% catchment area sizes are 16.8, 22.2 and 35.9 miles, respectively. This larger
distance is because Memorial Hospital of Carbondale is an anchor hospital and offers services that

most other hospitals in the geographic area do not provide.
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Exhibit 7: Catchment Area for Inpatient Hospital Services at SIH Hospitals
Distance in Miles by Year
2003-2012 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

Panel A: 50% of patients traveled less than this number of miles

Herrin Hospital 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5
Memorial Hospital of Carbondale 16.8 168 168 168 168 168 168 168 168 168 16.8
St. Joseph Memorial Hospital 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Panel B: 75% of patients traveled less than this number of miles

Herrin Hospital 11.8 118 123 118 112 118 112 112 11.8 11.8 135
Memorial Hospital of Carbondale 22.2 222 222 222 222 222 222 222 222 222 222
St. Joseph Memorial Hospital 8.7 10.0 87 8.7 8.7 8.7 8.7 8.7 7.2 8.7 8.7
Panel C: 90% of patients traveled less than this number of miles

Herrin Hospital 19.9 194 223 177 194 177 177 177 194 211 255
Memorial Hospital of Carbondale 35.9 372 32 362 362 362 36 359 362 352 3K2
St. Joseph Memorial Hospital 17.2 214 217 175 170 136 122 172 136 144 167

Notes: Distance is "as the crow" files" between the zip code of the patient and the zip code of the hospital. When distance is equal to zero, the patients come from

the same zip code as the hospitals.
Sources: SIH0007306, SIH0007307, Marion Healthcare Patient Zip Code Analysis Reports
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Exhibit 8: Catchment Area for Outpatient Surgical Services at SIH Hospitals and Marion Healthcare
Distance in Miles by Year
2003-2012 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012
Panel A: 50% of patients traveled less than this number of miles

Herrin Hospital 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5 8.5
Memorial Hospital of Carbondale 10.1 101 101 101 101 101 101 101 101 101 101
St. Joseph Memorial Hospital 5.6 0.0 0.0 0.0 0.0 5.6 7.2 5.6 5.6 7.2 7.6
Marion HealthCare 12.7 116 116 127 128 127 124 127 127 127

Panel B: 75% of patients traveled less than this number of miles

Herrin Hospital 11.2 1122 89 101 101 107 112 112 112 11.8 118
Memorial Hospital of Carbondale 19.1 191 191 191 191 191 190 190 19.0 191 19.1
St. Joseph Memorial Hospital 13.6 101 101 101 101 117 161 153 17.2 17.2 17.2
Marion HealthCare 19.9 195 195 199 205 199 195 195 195 195

Panel C: 90% of patients traveled less than this number of miles

Herrin Hospital 16.5 174 164 164 165 165 165 165 165 165 174
Memorial Hospital of Carbondale 27.2 326 326 302 291 269 269 267 267 269 269
St. Joseph Memorial Hospital 25.8 21.7 217 217 217 240 258 258 258 258 258
Marion HealthCare 29.7 269 287 303 330 297 289 290 328 28.0

Notes: Distance is "as the crow" files" between the zip code of the patient and the zip code of the hospital. When distance is equal to zero, the patients come from

the same zip code as the hospitals.
Sources: SIH0007306, SIH0007307, Marion Healthcare Patient Zip Code Analysis Reports
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91.

92.

93.

94.

Exhibit 8 reports the size of catchment areas for outpatient surgical services with Panels A through C
utilizing different “catchment area” criteria of 50%, 75%, and 90% of patients. The size of the largest
catchment areas for outpatient surgical services are generally smaller than the catchment areas for
inpatient hospital services. Marion HealthCare has outpatient surgery catchment areas that are similar
in size to Memorial Hospital of Carbondale, with 75% of outpatient surgery patients coming from
within 20 miles of Marion HealthCare’s facility.

To put these catchment areas into perspective, one can estimate the size of the seven counties in the
proposed market.” Since each county is approximately a square, the width and height of Jackson
county is 24.5 miles and is 21.5 miles for Williamson county. The other five counties in the 7-County
Market are between 18.7 and 20.8 miles. This implies that catchment areas for inpatient and
outpatient services are mostly in Jackson and Williamson counties, and in some cases, portions of
adjacent counties.

To examine the counties associated with these catchment areas, Exhibit 9 reports the catchment
counties for SIH Hospitals and Marion HealthCare for inpatient and outpatient services.” The
proportions correspond to the percentage of patients at that facility that come from Jackson and
Williamson counties (Core Market), the 7-County Market, and from locations outside the 7-County
Market.

Depending on the facility, SIH hospitals derive the vast majority of demand from the Core Market (53
to 89% for inpatient services and 58 to 82% for outpatient surgical services). Marion HealthCare also
derives over 50% of its demand from the Core Market. For all facilities and both products, nearly
90% or more of demand comes from within the 7-County Market.”® Only a small fraction (less than

10%) can be considered in-migration from other geographic areas.

74 Data on county area was obtained from the Area Health Resource File.

7S Sources: SIH0007306, SIH0007307, Marion Healthcare Patient Zip Code Analysis Reports.

76 These numbers correspond closely to SIH’s own calculations in CON Application and Community Needs
Assessments.
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Exhibit 9: Catchment Counties for SIH Hospitals and Marion Healthcare

% of Patients (2004-2012)
Ouitside 7-County

Core Market ~ 7-County Market Market
Inpatient Hospital Services
Herrin Hospital 60.6% 96.2% 3.8%
Memorial Hospital of Carbondale 52.9% 88.8% 11.2%
St. Joseph Memorial Hospital 89.3% 96.2% 3.8%
Outpatient Surgical Services
Herrin Hospital 57.3% 97.3% 2.7%
Memorial Hospital of Carbondale 64.1% 92.4% 7.6%
St. Joseph Memorial Hospital 82.4% 96.1% 3.9%
Marion HealthCare 52.9% 91.0% 9.0%

Sources: SIH0007306, SIH0007307, Marion Healthcare Patient Zip Code Analysis Reports

95.

96.

97.

In conclusion, this analysis of catchment areas indicates that the relevant geographic market is no

bigger than the 7-County Market and that the Core Market could be a relevant geographic market.

iii. Analysis of Outmigration Patient Flow

Using data from the Illinois Hospital Association (IHA), | examined the “little outmigration” criteria
of the Elzinga-Hogarty Test.”” In particular, I examined flow of patients from within each proposed
geographic market to determine which providers these patients utilized for inpatient and outpatient
services. In conducting this examination, | studied actual patient flows and patient flows that adjust
for the Silent Majority Fallacy.™

Exhibit 10 reports the results of this analysis for commercially insured patients by reporting the
percentage of patients that use in-market providers and the percentage of patients that use providers
outside the market (e.g. outmigration).” These utilization patterns are reported for patients from the

Core Market and 7-County Market.

" To examine patient flows, | utilized IHA COMPdata for the period of 2011 through 2015.

8 When adjusting for the Silent Majority Fallacy, patients that utilized a provider that was of a significant distance
based on catchment areas from Memorial Hospital of Carbondale in Jackson County or could not be matched to a
specific provider were excluded. The distance was measured in miles “as the bird flies.” The significant distance
utilized was 180 miles for inpatient hospital services and 120 miles for outpatient surgical services.

9 | also conducted an analysis for all patients regardless of payment source and found outmigration with similar
patterns to those reported in Exhibit 10.
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Exhibit 10: Utilization of In-Market Providers by Commercially Insured Patients
% of Commercially Insured Patients
Use In-Market Provider ~ Outmigration

Inpatient Services by Patients from the Core Market
Actual Patient Flows 90.2% 9.8%
Adjusting for Silent Majority Fallacy 96.2% 3.8%

Inpatient Services by Patients from the 7-County Market
Actual Patient Flows 83.8% 16.2%
Adjusting for Silent Majority Fallacy 90.0% 10.0%

Outpatient Services by Patients from the Core Market
Actual Patient Flows 90.9% 9.1%
Adjusting for Silent Majority Fallacy 91.4% 8.6%

Outpatient Services by Patients from the 7-County Market

Actual Patient Flows 87.5% 12.5%
Adjusting for Silent Majority Fallacy 88.1% 11.9%
Source: IHA COMPdata Reports 2011-2015

98. Among commercially insured patients from the Core Market, 90.2% received inpatient services at
hospitals in the Core Market whereas after adjusting for the Silent Majority Fallacy, 96.2% received
inpatient care from a hospital in the Core Market. Among commercially insured patients from the 7-
County Market, 83.8% received inpatient care from a hospital in the 7-County Market, whereas after
adjusting for the Silent Majority Fallacy, this proportion was 90.0%.

99. Among outpatient surgical services, adjusting for the Silent Majority Fallacy does not significantly
change utilization patterns. For commercially insured patients from the Core Market, over 90%
received outpatient surgical services from hospitals and ASCs in the Core Market. For patients from
the 7-County Market, this proportion was over 87.5%.

100.  Inconclusion, there is little outmigration for inpatient and outpatient services when the market is
defined as the Core Market and the 7-County Market. This indicates that both the Core Market and 7-
County Market are valid geographic markets for antitrust purposes based on the little out-migration

criteria of the Elzinga-Hogarty Test.
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iv. Analysis of In-migration Patient Flow

101.  Using data from the IHA, 8 | examined the “little in-migration” criteria of the Elzinga-Hogarty
Test. This means from the perspective of providers, most patients that use providers within a
geographic market should come from within the geographic market. In conducting this examination
for both inpatient and outpatient services, | examined actual patient flows and patient flows that
adjust for the Silent Majority Fallacy.® In the case of in-migration, the Silent Majority Fallacy is due
to local hospitals having some expertise and specialization not available in other counties near the 7-
County Market or because patients traveling or temporarily living in the geographic area require
care.®

102.  Exhibit 11 reports the percentage of commercially insured patients that came from within each
proposed geographic market and the percentage of commercially insured patients that came from
outside each proposed geographic market (e.g. in-migration).# Even though patients come from over
490 counties for inpatient services, the results are not sensitive to adjusting for the Silent Majority
Fallacy. This is because very few patients specifically travel to the area for inpatient or outpatient

care.

80 To examine patient flows, I utilized IHA COMPdata for the period of 2011 through 2015.

81 The adjustment is the same the one used for the outmigration analysis.

82 For example, most college students have health insurance through their parents. These patients are likely to
require local treatment, but have billing addresses that make it seem like they traveled a distance for care. This is an
issue in southern Illinois because Jackson County is home to Southern Illinois University which had over 17,292
students enrolled in the Fall of 2015. Of these students, 2,843 were from out-of-state but from within the United
States and another 1,572 were from overseas. Only 22.9% of in-state students came from the 7-county market,
whereas most students come from a greater distance. For example, 21.2% of all in-state students are from Cook
County (Chicago area). See page 9 and 10 of Southern Illinois University-Carbondale Factbook 2015-2016.
Available at: http://www.irs.siu.edu/quickfacts/pdf factbooks/factbook16.pdf

8 A similar analysis was conducted for all patients regardless of payment source. In-migration patterns were similar
to those for commercially insured patients.
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Exhibit 11: Utilization of Providers in Proposed Market by Commercially Insured Patients
% of Commercially Insured Patients

From Proposed Market In-migration
Inpatient Services at Providers in Core Market
Actual Patient Flows 57.9% 42.1%
Adjusting for Silent Majority Fallacy 58.3% 41.7%
Inpatient Services at Providers in 7-County Market
Actual Patient Flows 91.9% 8.1%
Adjusting for Silent Majority Fallacy 92.7% 7.3%
Outpatient Services at Providers in Core Market
Actual Patient Flows 57.3% 42.7%
Adjusting for Silent Majority Fallacy 57.5% 42.5%
Outpatient Services at Providers in 7-County Market
Actual Patient Flows 92.6% 7.4%
Adjusting for Silent Majority Fallacy 92.9% 7.1%

Source: IHA COMPdata Reports 2011-2015

103.  For both inpatient and outpatient services, and among commercially insured patients, the
providers in the Core Market have about 58% of patients originating from within the Core Market.
This means that the Core Market does not meet the “little” in-migration criteria of the Elzinga-
Hogarty Test. In contrast, for both products, over 90% of commercially insured patients that utilize a
provider in the 7-County Market come from the 7-County Market. This means in-migration of
commercially insured patients is low (< 8%) and this satisfies the Elzinga-Hogarty criteria for a
relevant antitrust market.

104.  In conclusion, there is little in-migration for inpatient and outpatient services when the market is
defined as the 7-County Market. This indicates that valid geographic markets for antitrust purposes

under the little in-migration criteria of the Elzinga-Hogarty Test is the 7-County Market.

v. Analysis of the Two-staged Model of Competition

105.  Another method to define relevant geographic markets is to use the two-stage model of
competition. Because this model finds that price competition occurs during the negotiations between
insurers and providers, the relevant geographic market is defined by the negotiation process.

106.  SIH hospitals are important for any commercial insurer to be successful in selling insurance in the
Core and 7-County Markets. As SIH’s website states, SIH’s health system “paves the way to bring

big city medicine home. Physicians in nearly 40 different specialties practice here, bring expertise and
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new procedures, but successfully tailoring them to the particular needs of a rural setting.”® No other
hospital in the Core Market or the 7-County Market offers the range or expertise in medical services
that SIH hospitals offer. SIH’s own Community Needs Assessment highlights how SIH is a must-
have provider, as the hospitals owned by SIH have “Southern Illinois’ largest and most spacious birth
center with Level Il Plus Special Care Nursery”, the “only dedicated pediatric unit in the region,” the
“region’s only Primary Stroke Center,” the “area’s only bariatric surgical program for weight loss,”
the “area’s only coordinated infusion therapy program, high level of surgical capabilities, and utilizes
daVinci robotic surgery technology. Additionally, Memorial Hospital of Carbondale is affiliated with
a medical school, which increases a hospital’s prestige.®> SIH also “operates a Breast Center, which
is the region’s first and only stand-alone breast imaging and treatment center that is recognized by the
American College of Radiology as an Imaging Center for Excellence.”® SIH is the only provider of
linear accelerator treatment for cancer in the 7-County Market.®

107.  This means that an insurer would be significantly hindered from selling insurance in the Core
Market or the 7-County Market without including SIH in their network.®8 As evidence of this, the
market shares of insurers without contracts with SIH are marginal at best. For example, upon
information and belief, United Healthcare does not have a significant presence in the Core Market.®
One of the reasons for this is that SIH has historically not had a contract with United Healthcare.*
However, United Healthcare has a significant presence in other markets where it does have access to
providers, including a 12% market share throughout the entire state of Illinois, and a 31% market
share in the St. Louis metropolitan statistical area.™

108.  Another way to examine the relevant geographic market under the two-stage model of

competition is to determine which competitors are considered in negotiations between insurers and

8 http://www.sih.net/about/

8 Community Health Needs Assessment: 2015 Report & Implementation Plan

8 page 61 of SIH’s CON Application for Permit to the Illinois Health Facilities and Service Review Board for the
SIH Cancer Center

87 See Exhibit 13 of this report.

8 See SIH0008429 where a United HealthCare representative was complaining about not being able to contract with
SIH, stating (“In the mean time, there are school districts in your area paying $100s of thousands of dollars in extra
premiums to BC because we can’t tell them honestly we see any immediate hope of bring SIHS into the fold.”) See
Deposition of Cherie Fletcher at 149:22-151:23 stating that certain inpatient services are necessary to sell
commercial insurance.

8 United Healthcare averaged about 1% of all commercially insured outpatient surgical service cases at SIH
hospitals from 2004 through 2012.

% SIH0007894, SIH0007945-SIH0007946, Deposition of Rex Budde at 87:22-89:5 and 89:17-89:19, and see
Deposition of Cindy Sears at 173:17-174:3 stating they did not want a contract with United Healthcare. Also see
SIH0008447-SIH0008448 and SIH0008442 where SIH threatened to cancel PHCS contract if PHCS did not exclude
United HealthCare.

% Source: American Medical Association. 2012. Competition in Health Insurance: A Comprehensive Study of U.S.
Markets. 2012 Update.
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providers. Starting with a proposed geographic market, in this case the Core Market, these
negotiations identify potential “alternative providers” from outside the proposed market that may
constrain a hypothetical monopolist from profitability raising prices. If the insurer views these
alternative providers as viable options, then the relevant geographic market is expanded to include the
alternative provider. If the insurer does not view these alternative providers as viable options, then
the proposed market is the relevant geographic market.

109. To determine whether an alternative provider is a viable option, the insurer will consider the
behavior of employers. If prices are raised significantly in the proposed market, will employers
require patients to travel to providers outside the proposed geographic market or will employers
switch to a different insurer? If the patients are required to travel, then the market includes the
alternative option, but if the employers and employees switch insurers, then the proposed market is
the relevant geographic market. To provide a concrete reference point, consider an insurer that was
attempting to sell insurance to Southern Illinois University in Carbondale, IL and its 7,100
employees.®? This analysis asks, “How will Southern Illinois University behave in response to a
hypothetical monopolist increasing prices in Jackson and Williamson County?”

110. A price (e.g. allowed charges) comparison analysis conducted by SIH and presented to Blue
Cross Blue Shield of Illinois (BCBS) shows that SIH selectively picked hospitals to show BCBS that
SIH had lower prices than some other hospitals. These hospitals were chosen to make a point, but are
not considered competitors. Furthermore, some of the hospitals selectively picked by SIH would not
be considered by a commercial insurer to be a viable alternative to SIH in order to sell insurance in
the Core Market. This example indicates the market is the Core Market, and no larger than the 7-
County Market.

(A) As part of these negotiations with BCBS, Cindy Sears stated in a letter to BCBS that SIH has
lower prices than - using her words - “competitor hospitals.”® Cindy Sears compared SIH
hospitals to Heartland Regional Medical Center in Marion, IL, Good Samaritan Hospital in Mt.
Vernon, and Lourdes Hospital in Paducah, Kentucky.** Two of these hospitals are outside of the
7-County Market. She did not include other hospitals in the 7-County Market other than
Heartland Regional Medical Center, and did not consider any other hospitals that were further

away from Jackson and Williamson counties.*

92 http://www.jacksonbiz.org/infocenter/majoremployers.html

9 SIH0005284-SIH0005285

% Deposition of Cindy Sears at 164:14-165-8; SIH0005261; and SIH0007209.

% While on cross during his deposition, Rex Budde noted other hospitals in the 7-County Market are competitors
(See Deposition of Rex Budde at 322:5-322:16), he notes that he is not worried about other hospitals in the 7-
County Market (at 305:17-307:18) except Heartland Regional Medical Center, and noted that Marion HealthCare
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(B) Heartland Regional Medical Center is a competitor because of the close geographic proximity to
SIH hospitals. However, Good Samaritan Hospital (55 miles) and Lourdes Hospital (65 miles)
are of significant distance from Carbondale, IL.%® In order for these alternative hospitals to be
included in the same geographic market, if all providers in Jackson and Williamson counties
increased prices (e.g. a SSNIP), then insurers need to be willing to substitute providers in
Jackson and Williamson counties for Lourdes Hospital and Good Samaritan Hospital. This will
not happen. Very few employees from Southern Illinois University (or another employer) that
live in Carbondale or surrounding areas would sign up for an insurance plan that does not
include the local “must-have” hospital, especially, if they have an emergency or when patients
prefer to use providers close to home. This implies that the relevant geographic market does not
include Good Samaritan Hospital or Lourdes Hospital.

(C) Patient flows also indicate that these two hospitals are not viable alternatives for commercial
insurers. Of the commercially insured patients in the Core Market that required inpatient
hospital services, only 0.25% used Good Samaritan Hospital and 0.26% used Lourdes Hospital.
For commercially insured patients in the 7-County Market, 2.58% used Good Samaritan
Hospital and 1.33% used Lourdes Hospital.®” This low level of utilization occurs even though
SIH’s own analysis of BCBS prices at Lourdes Hospital are lower than SIH’s, in some cases
- lower in price.®® This indicates that the lower level of prices at Lourdes Hospital do not
induce patients to migrate out of the Core Market or 7-County Market, and any commercial
insurer attempting to sell insurance in Jackson, Williamson, and surrounding counties would not
consider Lourdes Hospital a viable alternative to SIH hospitals. It should also be noted that
Lourdes Hospital was not included in the final analysis sent to BCBS, indicating selective
picking of comparison hospitals.

111.  BCBS conducted a price (e.g. allowed charge) comparison analysis to provide SIH with
information about how prices at SIH are not consistent with what BCBS pays providers in other part

of the state of Illinois. BCBS did not argue these comparison providers were in the same market, but

was a competitor (at 308:3-308:11). Other documents related to market share sometimes only list the hospitals in
the 7-County Market as “competitors.” SIH18124-SIH18125.

% Similar to Lourdes Hospital, the hospitals in Cape Girardeau in Missouri are also a distance from Carbondale, IL
(about 45-50 miles or one hour’s drive according to Google Maps).

97 Calculations use COMPdata using actual patient flows. For outpatient surgical services among commercially
insured from the Core Market, only patients only 0.22% used Good Samaritan Hospital compared to 1.44% for
patients from the 7-County Market. An analysis also found that 0.19% of commercially insured inpatients from
Core Market and 0.72% of commercially insured patients from the 7-County Market went to Deaconess Hospital in
Evansville, IN. Deaconess Hospital in Evansville is about 100 miles from Carbondale, IL.

% For example, the price BCBS paid for a normal cesarean childbirth at Lourdes Hospital was about [ i the
price amount paid to Memorial Hospital of Carbondale. SIH0007209 and SIH0005261.
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SIH’s reaction to the information indicates that providers in central Illinois are not competitors and
the geographic market does not include central Illinois.

(A) Ina 2010 email that was part of SIH’s negotiations with BCBS of Illinois, the Senior Director
of Provider Contracts for BCBS emailed SIH stating that BCBS had completed a comparison of
what BCBS payed to in-network hospitals in Springfield, Peoria, Bloomington, Decatur, and
Rockford areas to Memorial Hospital of Carbondale. The email specifically states “That
comparison showed that payment levels for the SIH hospitals were about- higher than the
PPO [e.g., in-network] hospitals in those markets,” and goes on to say the price differences
would even be greater if BCBS accounted for the severity of medical conditions at these
comparison hospitals.®

(B) SIH’s response to this email was to proceed with a termination notice. Cindy Sears, the SIH
employee in charge of negotiating with commercial insurers, notified BCBS that when the
contract ran out that SIH would become out-of-network for BCBS members.® Using
terminations notices was a common tactic used by SIH in negotiations with BCBS.*** More
importantly, when asked about the claims BCBS made regarding payment level differences in a
deposition, Cindy Sears responded that the information was “irrelevant” because she was “not
negotiating in those markets.”1%

(C) Cindy Sears was in charge of negotiating discounts with insurers.2® She determined the final
agreed upon price SIH would be paid from commercial insurers. In defining a relevant
geographic market under the two-stage model of competition, the market represents the
geographic area where competition could cause SIH to lose customers due to prices. From
Cindy Sears’ response, she is indicating that the discount she is negotiating with insurers does
not depend on hospital prices in these other geographic areas. This is an example where the
lower prices in Decatur and Springfield do not deter SIH from having higher prices. Hence,
Decatur and Springfield would not be considered part of the relevant geographic market.

112.  Finally, there is some outmigration to St. Louis, MO. St. Louis hospitals are even a further

distance than Lourdes Hospital and Good Samaritan Hospital. If an insurer does not find these closer

% SIH0005271

100 SIH0005271

101 Deposition of Cindy Sears 86:8-86:22 noting that termination implies out-of-network and that SIH did this often
with BCBS.

102 See Deposition of Cindy Sears at 200:4-201:1.

103 Cindy Sears admits that she did not determine the list prices on the charge master (e.g. billed charges), but she is
in charge of negotiating the discount with insurers. See Deposition of Cindy Sears 52:1-52:5 noting she negotiated
with a fair amount of autonomy; Deposition of Cindy Sears 284:24-285:3 referring to “price sheets” when referring
to the allowed charges of an insurer during negotiations.
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hospitals as viable alternatives in order to sell insurance in the Core Market, then St. Louis hospitals
are not acting as price constraints in Jackson and Williamson counties. In fact, SIH highlights that
outmigration to St. Louis is due to the need for specialized care and not due to prices.'® St. Louis is
also not in the relevant geographic market under the two-stage model of competition.

113.  Inasimilar vein to examining negotiations between SIH and commercial insurers, an analysis of
which CON permit applications SIH opposed provides another example of where SIH saw potential
competition. Upon information and belief, SIH contested every CON permit application submitted to
the State of Illinois by ASCs (ambulatory surgery centers) in Jackson and Williamson counties.'% In
contrast, SIH did not contest the 2008 CON application for an ASC in Jefferson County, which is
outside the 7-County Market.'% This analysis indicates that SIH viewed ASCs within the Core
Market as potential competitors, but did not view ASCs outside of the 7-County Market as
competitors.

114.  Inconclusion, in an analysis of a two-staged model of competition the relevant geographic
market is defined from the perspective of the ability of a commercial insurer to sell insurance. The
negotiations between BCBS and SIH indicate the relevant geographic market is as small as the Core
Market and no larger than the 7-County Market. The fact that insurers (e.g. United HealthCare) who
have historically not had a contract with SIH hospitals are unable to effectively sell insurance in the
geographic area also supports the conclusions that the market is no bigger than the 7-County Market.

This is also confirmed by examining which CON applications were challenged by SIH.

IX. SIH’s Contracts with Commercial Insurers

115.  Before examining the economic conditions associated with this case, | reviewed the contracts that
SIH had with commercial insurers. | first provide an overview of the exclusivity provisions used in
these contracts, how the exclusivity provisions may have varied over time and by commercial insurer.
I then provide evidence that shows that SIH coerced commercial insurers into these exclusivity
provisions.

104 S1H’s website states (“The BJC Collaborative also enables SIH to connect to the St. Louis, MO health care
market, where many of its patients are referred to for tertiary and quaternary medical care, and specifically to work
more closely with BJC HealthCare.”) Available from http://www:.sih. net/about/bjc/faq/.

105 This includes Marion HealthCare (2004); Logan Park Surgery Center (2005); Carbondale Surgi-Care (2006); and
Southern Illinois Gastrointestinal Endoscopy Center (2015). See SIH0007855, CON applications and CON
Opposition Letters from SIH.

106 See 2008 CON Application of Physicians Surgery Center at Good Samaritan.
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A. Exclusivity Provisions in Contracts

116.  While SIH had some exclusivity provisions with some commercial insurers prior to 1999,°7 after
1999 SIH attempted to enter into contracts with exclusivity provisions with all or nearly all
commercial insurers that had a significant presence in SIH’s primary service area.’®® SIH was able to
enter into exclusive contracts with many of the largest commercial insurers in southern Illinois.

117.  Starting in 1999, SIH entered into an exclusive contract with SelectHealth (St. Mary’s Medical
Center of Evansville), which required that “For the term of this Agreement and any renewal thereof,
SelectHealth agrees that it will not contract with any other acute care hospital provider, freestanding
ambulatory surgery center or freestanding diagnostic imaging facilities e.g. MRI or CT located in
Franklin, Johnson, Perry, Union and Williamson County of the State of Illinois.”*% This was later
amended in 2001 to allow SelectHealth to contract with any facility SIH owned, had a financial
interest in, or was part of a partnership with SIH.°

118.  Commercial insurers that signed contracts with exclusivity provisions include, but may not be
limited to (by year):

(A) 2002: Private HealthCare Systems (PHCS).!!

(B) 2003: Health Alliance Medical Plans.!?

(C) 2004: Great-West HealthCare of Illinois'!® and Group Health Plan, Inc.1%
(D) 2006: HFN.®

(E) 2007: Blue Cross Blue Shield of Illinois (BCBS).!1®

119.  In the case of PHCS and Group Health Plan, these companies create networks of providers and
“rent” these networks to insurers and self-funded plans (e.g. pensions, unions). These rented
networks exist because some insurers may have a small presence in the local geographic area and it is

cost-prohibitive to create a network on their own. In the case of these rented networks, larger insurers

107 See SIH0011491 referring to SIH having exclusivity with HealthLink prior to 1994,

108 See references to attempt to obtain exclusivity with HealthLink and Humana. SIH0015425
109 51H0009480

110 S1H0009464

111 51H0007622-SIH0007656, but see specifically SIHO007640 for the exclusivity provision.
112 51H0007523

113 SIH0007488

114 SIH0007454

115 SIH0007583

116 For Herrin Hospital SIH0000160; For Memorial Hospital of Carbondale SIH0000271; for St. Joseph Memorial
Hospital SIH0000432.
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that used PHCS or Group Health Plan’s networks included United Healthcare,''’ Coventry Health
Care!®® and Aetna.'?

120.  While the exclusionary language in these contracts changed over time, a common theme of each
was to exclude freestanding ASCs and imaging centers that were not affiliated with SIH hospitals.
Terms generally used to identify these types of excluded facilities include: specifically naming
Marion HealthCare,'?° new outpatient ASC and imaging centers,*?! any freestanding outpatient
surgery centers or freestanding imaging centers not owned or affiliated with SIH,*?? and any other
non-acute care provider (e.g. hospital).’?® SIH’s CEO acknowledges that exclusivity provisions mean
that the non-SIH affiliated ASCs could not have a contract with insurers.?*

121.  Once SIH established exclusionary provisions in their contracts with a commercial insurer, these
exclusionary provisions were continued when contracts were either renegotiated or automatically
renewed.'?® The only exception is Health Alliance. SIH entered a contract with Health Alliance in
2003 which included exclusivity until December 1, 2005.1% SIH entered a contract with Health
Alliance that became effective in 2007 that included exclusivity for three years, starting on June 1,
2007.%27 This implies that SIH had an exclusive written into the contracts with Health Alliance for all
or part of 2003 through 2005, and 2007 through 2010.

122.  After 2010 there was no written exclusive in the Health Alliance contract, but upon information

and belief, the actions taken by SIH and Health Alliance make it appear they are potentially engaging

117 51H0007894, SIH0007945-SIH0007946 and see Deposition of Cindy Sears at 173:17-174:3 stating SIH did not
want a contract with United Healthcare, but United Healthcare used one of these “rented” networks.

118 SIH0007456-SIH0007457

119 S|H00010912

120 S1H0007523-SIH0007531

121 51H0007021-SIH0007029. As indicated by Tom Firestone, then CEO of SIH in 2006, “new” refers to new
contracts that the insurer did not have prior to signing the exclusive. SIH0006128.

122 5|H0007459-SIH0007490

123 SIH0007575-SIH0007589

124 See Deposition of Rex Budde at 36:11-36:23 acknowledging the December 1%, 2003 contract with Health
Alliance meant that Marion HealthCare could not have a contract with Health Alliance.

125 For PHCS (SIH0007622-SIH0007656); Great-West HealthCare of Illinois (SIH0007459-SIH0007483 and
SIH0007484-SIH0007490); Group Health Plan (SIH0007435-SIH0007458 and SIH0007430-SIH0007434); HFEN
(SIH0007575-SIH0007589 and SIH0007570-SIH0007574); BCBS for Herrin Hospital (SIHO000099-SIH0000102;
SIH0000103; SIH0000104; SIH0000110; SIH0000119-SIH0000129; SIH0000159-SIH0000161); BCBS for St.
Joseph Memorial Hospital (SIH0000432-SIH0000435; SIH0000436; SIH0000437; SIH0000443; SIH0000452-
SIH0000462; SIH0000492-SIH0000494) and BCBS for Memorial Hospital of Carbondale (SIH0000269-
SIH0000272; SIH0000274; SIH0000280; SIH0000289-SIH0000301)

126 SIH0007524

127 The specific language in the contract reads: (“For a three (3) year period beginning June 1, 2007, Health Alliance
agrees not to enter into new Participating Provider agreements either directly or indirectly, for the provision of
Covered Services with any new outpatient surgery centers or new outpatient imaging centers located in or doing
business in Jackson County or Williamson County other than SIH-affiliated or approved providers located in or
doing business in Jackson or Williamson counties, except when such Covered Services are not available through
SIH-affiliated or SIH-owned providers.”) SIH0007023
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in exclusivity beyond the timeframes outlined in written contracts.'?® The behavior of SIH in terms of
the contract with Health Alliance is not consistent with their behavior with other insurers at the time.
When negotiating for exclusivity, SIH gave larger discounts on billed charges to Health Alliance in
exchange for exclusivity,'? a pattern found among other insurers.®*® SIH also reacted in a manner
where discounts would become smaller if BCBS attempted to get out of exclusivity.**! It would be
expected that Health Alliance would be subject to smaller discounts once exclusivity ended.
However, a comparison of the contracts between 2007 through 2014, a period when the exclusivity
provision was not renewed in writing, finds that SIH provided Health Alliance the same discounts for
inpatient hospital services and larger discounts for outpatient surgery services once exclusivity
expired.®? This suggests exclusivity was still being honored by the parties, regardless of the fact the
specific language was not included in subsequent written contracts after 2010.

123.  Additional evidence suggesting SIH still had a constructive exclusive agreement in place is how
Health Alliance dealt with Marion HealthCare and the payments Health Alliance is currently paying
for outpatient services. Between 2005 and 2007, Marion HealthCare engaged Health Alliance in
contract negotiations which were ended in 2007 after SIH entered into a contract with Health Alliance
which included exclusivity.?** Once exclusivity ended in 2010, it would be expected that Health

Alliance would be willing to engage Marion HealthCare in new contract negotiations. Health

128 \With one insurer (Cofinity/Aetna), Cindy Sears of SIH notes that (“when I discussed exclusivity with Sally, she
said that she couldn’t put it in the contract but assured me that she would do no more contracting in our area for at
least 2 years.”) SIH00012387.
129 For example, Health Alliance agreed to pay [JJJfj of billed charges at Memorial Hospital of Carbondale, and [Jjjj
of billed charges at other SIH hospitals for outpatient surgery in the original contract that was effective on July 1,
2001 (SIH0007552-SIH0007554). Once exclusivity was added in the First Amendment of the contract that became
effective on December 1, 2003, this discounts amounted to Health Alliance paying- in the first year and then
of billed charges until November 30, 2006 for outpatient surgical services at Memorial Hospital of Carbondale
(SIH0007525). Discounts at other SIH hospitals for outpatient surgery remained the same (SIHO007526 -
SIH0007527).
130 For specific details see Section 1X, subsection B of this report and Section X, subsection B of this report which
provide citations that exclusivity was important to SIH and that SIH coerced other commercial insurers into
exclusivity provision. Also see the initial proposal to HealthLink which had difference prices based on exclusivity
(SIH0011491-SIH011495).
131 See SIH0010694 stating (“For years we have had an exclusive contract with Blue Cross for outpatient services
that barred any new comers to the market from participating in the contract. We did this in exchange for better
price.”) Also see Deposition of Cindy Sears at 232:23-233:9 stating ending exclusivity mean renegotiating rates with
BCBS.
132 Effective October 1, 2007, SIH and Health Alliance agreed to a set of reimbursement rates (9" Amendment
which inpatient prices [ and should the total bill reach a [l then reimbursement would beﬁ of
billed charges, whereas for outpatient services, reimbursement rates were set at of billed charges.
(SIH0007493-S1H0007494). Effective June 1, 2010, SIH entered into an agreement with Health Alliance (10t
Amendment) which stated that “the parties agree to negotiate in good faith to update reimbursement terms.”
(SIH0007096). When this contract was renegotiated (11" Amendment) and became effective on October 1, 2010,
inpatient reimbursement rates were the same (with the exception of some services related to childbirth), and the
reimbursement rates on outpatient services were lower, set at- of billed charges. (SIH0007559-SIH0007591).
133 MHC00536.
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Alliance instead did not negotiate with Marion HealthCare and the reason given during a deposition
by a Health Alliance employee that took part in negotiating with providers stated that the local area
was “...a mature market...[and Health Alliance was] not actively seeking out providers unless
membership changes in that market or we introduce new products.”*** Interestingly, the health care
industry underwent a number of changes due to the passage of the Affordable Care Act in 2010,
including the mandated changes to employer-based insurance plans, expansion of Medicaid, and the
creation of the individual marketplace.

124.  Since the 7-County Market is a Health Professional Shortage Areas and designated Medically
Underserved Areas, there is little economic reason an insurer would not include a provider unless the
provider demanded higher prices than alternatives in the area or was of significantly poor quality.
Marion HealthCare’s physicians perform surgeries at multiple providers (including SIH hospitals)
therefore there is no evidence there was any quality concern, and Marion HealthCare would have
been paid amounts that were lower than alternative providers.

125.  The outpatient surgical cases of Dr. Tibrewala and Dr. DeMattei,**> who are two physicians who
perform a number of surgeries at Marion HealthCare illustrate how Health Alliance patients are better
off by using Marion HealthCare.**® For each Health Alliance patient treated by Dr. Tibrewala for a
diagnostic colonoscopy, the total cost incurred by the insurer and patient Was- more if the patient
went to an SIH hospital instead of Marion HealthCare. For example, for patients who underwent an
upper gastrointestinal endoscopy with a biopsy, the difference was- more if the procedure was
performed at an SIH hospital as compared to Marion HealthCare. Even compared to the rates paid by

BCBS and HealthLink, Marion HealthCare was generally less expensive than SIH hospitals.®*” Dr.

134 Deposition of Cherie Fletcher at 15:4-15:14.
135 The procedures analyzed in this paragraph were examined because they were among the most common
procedures performed by these physicians. And these were among the physicians that performed the most outpatient
surgical cases at Marion HealthCare.

136 Dr, Tibrewala performed most of his surgery cases at Marion HealthCare, SIH hospitals, and a few at Heartland
Regional Medical Center. Dr. DeMattei only performed surgeries at Marion HealthCare and Heartland Regional
Medical Center.

137 Dr. Tibrewala performed a total of 14 diagnostic colonoscopies at Marion HealthCare where there was no other
procedure performed for Health Alliance insured patients. The average payment to Marion Healthcare was .
Dr. Tibrewala performed 100 diagnostic colonoscopies at SIH hospitals with an average payment OF. This
means that Health Alliance and their members would pay less at Marion HealthCare. If Marion HealthCare had a
contract, the total amount to be paid by Health Alliance and the patient would even be similar to other insurers. For
reference, these same procedures for HealthLink and BCBS averaged and , respectively. This pattern
was found for two other common procedures performed by Dr. Tibrewala, such as upper gastrointestinal
endoscopies with a biopsy. Dr. Tibrewala performed upper gastrointestinal endoscopies with a biopsy as the only
procedure for Health Alliance insured patients at SIH hospitals. The average amount paid was per case. For
the cases Dr. Tibrewala performed at Marion HealthCare, total payments were er case. For reference, these
same procedures for HealthLink and BCBS patients at Marion HealthCare were and . (Sources of
data: SIH00018902-SIH00018904 and claims data requested from Marion HealthCare.)
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DeMattei’s cases, which only occurred at the two facilities where he had privileges - Marion
HealthCare and Heartland Regional Medical Center — show the same pattern. Dr. DeMattei treated
15 Health Alliance patients with a diagnostic colonoscopy at Marion HealthCare between 2004
through 2016. The average amount paid Was-. The average amount for BCBS and HealthLink
was [Jij and . respectively. In contrast, Heartland Regional Medical Center was paid
significantly more for patients covered by Health Alliance and who had their colonoscopy performed
by Dr. DeMattei.'®

126.  During her deposition, a Health Alliance employee in charge of negotiations clarified insurers
need favorable rates in order to sell insurance.®® It makes no rational business sense to not contract
with Marion HealthCare if Health Alliance was free to contract with any provider in the 7-County
Market. If a provider is willing to offer better rates than competitors, a rational insurer would include
that provider in a competitive market. Yet the decision not to negotiate a contract with Marion
HealthCare resulted in significantly higher cost for outpatient surgical services paid by Health
Alliance. This suggests that the exclusionary provisions continued even though they were not
formally written into the contracts. It suggests the parties were engaging in a “constructive exclusive

contract” throughout the timeframe.

B. SIH Pushed for Exclusivity Provisions

127.  When negotiating with commercial insurers, SIH had significant leverage in the negotiation
process because SIH operated “must-have” hospitals in the relevant geographic market.1*® SIH’s
negotiating strategy was to use leverage at one facility to help obtain contracts for other facilities. For
example, SIH used the leverage of its hospitals to make sure that the SIH-affiliated ASCs and other
medical services were also included as in-network providers by commercial insurers.'** SIH’s
negotiating strategy with commercial insurers was “all or nothing.”4? As noted by BCBS during
contract negotiations, BCBS mentions that the negotiations were “Always a one way street” and that

the inability of SIH to negotiation on prices was SIH’s way to “just sock it to consumers.”*** Upon

138 Sources of data: Claims data requested from Marion HealthCare and data provided by Heartland Regional
Medical Center as part of February 17, 2016 subpoena.

139 Deposition of Cherie Fletcher at 18:21-19:4 and 135:18-136:2.

140 For example, United HealthCare has a very small presence in the 7-County Market. SIH did not agree to a
contract with United HealthCare because SIH wanted to exclude them because United HealthCare would not agree
to what SIH deemed as “adequate terms.” This is an example of SIH using leverage to exclude an insurer from the
local geographic area. See Deposition of Rex Budde at 88:22-89:19.

141 See SIH0008178 where in negotiations with a commercial insurer, Cindy Sears writes to an insurance
representative that “Having our hospitals in-network while the surgery center and physician groups are out does not
support our organization’s objectives for seamless access across our system.”

142 Deposition of Cindy Sears at 156:10-157:3.

143 SIH0005815-SIH0005816

54

FINAL PUBLIC REDACTED VERSION





Case 3:12-cv-00871-MAB Document 441-1 Filed 03/20/20 Page 56 of 113 Page ID #16460

information and belief, this negotiation strategy was also applied to hospital contracts with
commercial insurers.

128.  Documents and depositions also indicate that exclusivity was important to SIH** and that SIH
pushed for exclusivity language in contracts.’*> For example, in an initial contract proposal with
HealthLink, SIH provided two sets of prices (e.g. allowed charges) to Healthlink, one with and one
without exclusivity.*# In another example, SIH and BCBS entered into negotiations in the second
half of 2006 to create a new contract that was set to expire in 2007. While BCBS was willing to use
the same discounts as previously discussed without exclusivity,**” SIH pushed for exclusivity, even
writing in one email to BCBS “You will notice that the attachment includes exclusivity language.
SIH will not drop this language so if Blue Cross is opposed | would like to arrange a call with Rex
[SIH’s CEQ] to discuss.”*8

129.  These examples show that SIH pushed for exclusivity language to be included in contracts and
insurers understood that SIH had leverage in these negotiations. SIH would use various tactics to
coerce insurers to include exclusivity, including the common tactic of using termination of contracts
during negotiations.*® When a contract is terminated, SIH would become out-of-network for
members of that commercial insurer;** therefore, termination is costly to the commercial insurer.

(A) The most expensive cost to an insurer of termination is the amounts paid for medical services.
Most insurers determine the premiums they charge for their insurance plans the year before. If
an insurer’s contract is terminated with SIH, this implies the insurer would need to pay amounts
that do not include discounts. Since premiums were determined knowing the allowed charges
ahead of time, termination of a contract with a “must-have” provider such as SIH can cause an
imbalance in premiums collected and medical costs paid by the insurer (e.g. the insurer may
become unprofitable). Also, when members are faced with these higher premiums and must pay
higher amounts as part of cost-sharing, it would hurt the insurer’s ability to retain members in

the area.

144 Deposition of Cindy Sears at 139:3-139:6.

145 See Deposition of Cindy Sears at 97:22-98:14 noting that SIH would not entertain any counter-offers from BCBS
unless BCBS addressed exclusivity and Depaosition of Cindy Sears at 100:6-101:12. Also see SIH00012301,
regarding the contract with Health Alliance, “we will not sign a deal without exclusivity for new providers”....”there
will be no deal without it.” Also see Deposition of Rex Budde at 130:1-130:8.

146 51H0011491-SIH011495 and Deposition of Cindy Sears at 285:4-285:10 noting this is her initial proposal to
HealthLink.

147 There are multiple exchanges of emails between SIH and BCBS related to discounts and exclusivity. At least one
email notes that BCBS was willing to use the previous negotiation discounts without exclusivity. SIH0017837

148 51H0005869 and Deposition of Cindy Sears at 85:21-85:23.

149 Deposition of Cindy Sears 86:8-86:22 noting that termination implies out-of-network and that SIH did this often
with BCBS.

150 S|IH0005271
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(B) Another cost is the administrative cost. Many employers have open enrollment periods, the
period of time when employees may switch insurance plans in the fall (usually October or
November). Directories of in-network providers, premiums, and other insurance plan designs
are completed in the summer leading up to this open enrollment period. Therefore, opening up
new negotiations or receiving a termination notice from a provider such as SIH can led to
significant administrative costs.%

(C) Finally, even if these contracts had clauses that allowed one party to change parts of the contract,
such as exclusivity, it was understood that this would require a renegotiation of the entire
contract and the renegotiation of discounts with SIH that determine the amount to be paid to
SIH. 12

130.  Inconclusion, SIH pushed for exclusivity provisions to be included in contracts. SIH coerced
insurers into these contracts with exclusivity through threats of termination of contracts. And to

assure SIH had outpatient surgical volumes, SIH provided discounts on billed charges.>®

X. Examination of Conditions for Tying Arrangement to be Anticompetitive

131.  The tying of inpatient hospital services to outpatient surgical services can be anticompetitive and
significantly harm customers. This section examines the necessary conditions for a tying
arrangement to be anticompetitive as they apply to this case. In order for a tying arrangement to be

anticompetitive, 1) there must be two products, 2) there is a tying arrangement, 3) the defendant has

151 Deposition of Cindy Sears at 233:11-233:18 stating (A. And at this point in time -- this is November. When I'm
talking about costs, there was an administrative cost to opening up negotiations this late in the year. Blue Cross was
getting ready to print their directories. That's why we were in such a hurry to wrap up our contract. They have a lot
of activities that they have to do for the 1-1, so I'm using "cost" in a real broad sense in this e-mail.”)

152 Deposition of Cindy Sears at 231:23-232:9 stating (“Q. Okay. But when | look at the contract, I'm not finding
that. Where -- where is it? How did you come to believe that that was in the contract? A. | probably misspoke
when | said it's in the contract. The contract states that we can renegotiate and that the parties would arrive at
mutually agreeable terms. But my -- during my negotiations with Ken and the conversations 1'd had with Lee, it was
understood that, given that we took such a hit on the rates to get exclusivity, that to waive it, we'd undo that. That
would be a rate increase.”) and at 232:17-233:9 stating (“Q. “What were you really saying? You know that Blue
Cross would never do that because it would cost them too much money?” Is that generally -- A. | knew this
because | had spoken to Lee a couple months before and asked him -- when he asked me about waiving exclusivity,
I asked him if he was going to renegotiate the rates, and he said no.”

153 For example, in one communication from the CEO of SIH, Rex Budde to SIH’s board, he writes “For years we
have an exclusive contract with Blue Cross for outpatient services that barred any new comers to the market from
participating in the contract. We did this in exchange for better price.” SIH0007847. Also see SIH0008274 where
Cindy Sears writes (“I have a few additional changes to the contract including the additional of exclusive language —
if HEN is willing to agree to this language we would be willing to increase the discount to 20%”) and the Deposition
of Cindy Sears at 75:23-76:15 stating (“Q. Okay”... “try to explain what it is you were communicating to Ms.
Thornton at HFEN rental network. What are -- what are you saying here? A. | was offering her a 20 percent increase
in the discount if we could do an exclusive arrangement; because at this time”... “we were trying to build the
volumes at the work comp clinic...I had been asked to do this contract by our occ med director. They were trying to
build up their volumes. So that's why | offered the bigger discount, to do exclusivity.”)
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market power in the tying product to coerce customers to do something in the tied product market
they would not do otherwise, and 4) the tying arrangement affects a not insubstantial volume of
commerce. | also show that the tying arrangement harmed competition in the product market of
outpatient surgical services. The main conclusion is the necessary conditions for tying arrangements

to be anticompetitive are present and this tying arrangement restrained trade and harmed competition.

A. Condition 1: Two Products

132.  Inatying arrangement, the seller uses a product in which it has market power (tying product) in
order to exert this market power in a more competitive product market (tied product). This means
there must be two distinct products and that the seller faces a more competitive environment in the
tied good.** This condition is present in this case.

133.  Asoutlined in the Section VI of this report, inpatient hospital services and outpatient surgical
services are two distinct products. Furthermore, the potential level of competition in outpatient
services is greater than inpatient services. During the period between 2004 through 2015, there were
three ASCs in the 7-County Market that were not affiliated with SIH any time during the period, in
addition to seven hospitals. In the absence of a tying arrangement, entry into the market for
outpatient services is easier than inpatient hospital services.?> It was this competition of existing
ASCs and the threat of entry into the market of new ASCs which makes competition in the outpatient
service product market fiercer than the inpatient hospital service product market in the absence of a

tying arrangement.**® Therefore, this condition is satisfied.

154 The seller may still have a significant market share in the tied product; there just needs to be a more competitive
environment for the tied product than the tying product. For example, the market for the tied product may be subject
to easier entry of the market and hence the market position of the seller could erode without the tying arrangement.
155 Entry into the market for outpatient services requires the construction of an ASC or hospital. Entry into the
market for inpatient services requires the construction of a hospital. While constructing a new ASC or hospital
requires a obtaining a licensed and undergoing a CON review in lllinais, the capital requirements for building an
ASC are significantly lower than a hospital. Additionally, in the Jackson and Williamson Counties, there were no
new hospitals built between 2004 and present day, compared to at least two ASC (Marion Healthcare and Physicians
Surgery Center). This indicates entry into the outpatient services market is relatively easier than entry into the
inpatient hospital services market absent anticompetitive behavior.

156 Deposition of Cindy Sears at 39:12-39:22 stating (“Q. In any event, the question is: How did the hospital come
about deciding that it did not want freestanding outpatient surgery centers or freestanding imaging centers to have a
contract with this plan? A. | proposed exclusivity because there were a lot of freestandings popping up, and that
affects our outpatient business. | had proposed a much broader definition, and we negotiated back and forth and
settled on those two counties.”)
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B. Condition 2: The Existence of a Tying Arrangement

134.  The second condition is there must be a tying arrangement in which the sale of the tying product
is related to the purchase of the tied product or not purchasing the tied product from another supplier.
This condition is present in this case.

135.  The specific tying arrangement in this case is the contracts SIH had with commercial insurers, in
which SIH effectively tied inpatient hospital services to outpatient surgical services. As part of these
contracts, as outlined in Section IX of this report, SIH included exclusivity provisions which required
commercial insurers to not contract with non-SIH affiliated ASCs.*>” These contracts required that
the commercial insurer not purchase outpatient surgical services from a group of suppliers in a
geographic area as an in-network provider.**

136.  While hospitals will generally negotiate over inpatient hospital and outpatient surgical services as
part of the same negotiations, as occurred in SIH’s negotiations with commercial insurers, exclusivity
was an underlying theme for SIH in order to maintain outpatient volume.**® As part of SIH’s contract
negotiations, both inpatient and outpatient services were negotiated at the same time and there were
trade-offs between the discounts offered by SIH to commercial insurers for exclusivity.°

137.  During this contracting process, SIH examined how the discounts offered for inpatient and
outpatient services affected SIH’s total reimbursement from insurers.6! Additionally, an initial
contract proposal that SIH made to the commercial insurer HealthLink indicates inpatients prices
offered to insurers varied with exclusivity.®? In this particular set of negotiations with HealthLink,
SIH proposed a contract with and without exclusivity.'®® SIH proposed inpatient prices for physician

services that were about- lower if HealthLink agreed to exclusivity and certain inpatient

157 For examples, see SIH0000101; SIH0000271; SIH0000434; SIHO007488; SIH0007454; SIH0007523;
SIH0007516; SIH0007023; SIH0007583; SIH0007640; SIHO0009480; SIHO009464

18 These geographic areas always included Jackson and Williamson counties, which is where the only non-SIH
affiliated ASCs are located in the 7-County Market.

159 S1H0004730 stating (“Exclusivity is very important to SIH, for the reasons Rex has already shared with you, and
it is central to our negotiations. Without it we are faced with situations that will drive up our costs yet Blue Cross is
asking us to extend them deeper discounts. SIH will not entertain any proposal altering the current reimbursement
until Blue Cross addresses exclusivity. SIH is willing to alter the proposed language to better reflect the exclusion
of only institutional providers...”) and at SIH0004731 stating (“You will notice that the attachment includes
exclusivity language, SIH will not drop this language so if Blue Cross is opposed | would like to arrange a call with
Rex to discuss.”) and Deposition of Cindy Sears at 270:12-271:2 stating that costs go up because of the loss of
outpatient business and at 106:12-106:24 stating that that exclusives were to maintain outpatient volume.

160 Deposition of Cindy Sears at 271:19-272:8 connecting inpatient hospital services and outpatient surgical service
volumes.

161 S1H0005821 highlights the results of one of these analyses. Also SIH0005185-SIH0005187 noting that when
evaluating price increases written into contracts with insurers, that they combine inpatient and outpatient services in
these calculations.

162 Deposition of Cindy Sears at 285:4-285:10 noting this is her initial proposal to HealthLink.

163 SIH0011491-S1H011495
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procedures Were- lower with exclusivity in the first year of the contract.'®* This shows that SIH
was willing to offer discounts for inpatient services in order to obtain exclusivity for outpatient
services.

138.  In conclusion, the contracts and negotiations between SIH and commercial insurers indicate that
SIH threatened to end contracts which included inpatient hospital services in order to coerce
commercial insurers to have exclusivity provisions in contracts. SIH also offered discounts on
inpatient services. These exclusivity provisions did not allow these insurers to contract with non-SIH

affiliated ASCs. This is a tying arrangement and this condition is present in this case.

C. Condition 3: Market Power in the Tying Product

139.  The third condition is the seller must have market power in the tying product to restrain
competition in the tied product. A market share that is less than 30% is generally not sufficient
market power to restrain trade, but if the market share is greater than approximately 70%, a seller has
monopoly power which is the strongest type of market power. As this condition applies to this case,
this requires an analysis of whether SIH has sufficient market power in inpatient hospital services.
My analysis finds that SIH has a market share that is consistent with monopoly power (>70% market
share) in inpatient hospital services for commercially insured patients.

140.  In examining this condition, the relevant geographic market must be defined. The relevant
geographic market for inpatient services could be the Core Market of Jackson and Williamson
counties but the relevant market is no larger than the 7-County Market as outlined in Section V1II of
this report. Therefore, | have conducted a market power analysis that considers both the Core Market
and 7-County Market as the relevant geographic market.

141.  Before calculating market shares, an examination of potential for entry into a market is required,
as rapid and easy entry into a market can erode market power.'®® To be considered a competitor and
be included in a market share calculation, a new potential competitor must satisfy a few conditions
related to entry: timeliness, likelihood, and sufficiency. These conditions mean any new entrant must
be able to enter the market rapidly enough, with enough likelihood, and have sufficient capacity to
deter anticompetitive behavior. This requires an examination of the barriers to entry. Since inpatient

services can only be provided at a hospital, a potential new hospital must be able to identify and

164 For example, inpatient medical services cost- in the first year of the contract without exclusivity compared
with exclusivity, a- discount. Other inpatient services list in SIH00011491 also equate to about a
discount. For DRG 104, which is an iniatient stay for a cardiac valve or other major cardiothoracic procedure,

without the exclusive, but with the exclusive, a discount.
165 See Section 9 of the U.S. Department of Justice and Federal Trade Commission. 2010. Horizontal Merger
Guidelines.
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purchase acceptable real estate, have enough capital to construct a hospital, obtain a license, and must
undergo a state CON review. Given these high barriers to entry, there have been no new hospitals in
the 7-County Market for many years, but there have been hospital closures since 2000.
Additionally, most other hospitals in the 7-County Market cannot expand. They must also undergo a
CON review, but more importantly most other hospitals are CAHs (Critical Access Hospitals). This
designation restricts the number of beds a CAH may have to a maximum of 25 beds. This means
entry is unlikely and will not act as a significant deterrent to anticompetitive behavior. Therefore,
market shares can be calculated using current market participants.

142. My primary analysis of market power is to examine the market share of SIH for inpatient services
among commercially insured patients.*®” Exhibit 12 reports the market shares of SIH hospitals and
all other hospitals in the Core Market and the 7-County Market. Market shares are based on the
number of inpatient cases among commercially insured patients. In the Core Market, SIH hospitals
have a 79.5% market share. In the 7-County Market, SIH hospitals have a 71.1% market share
among commercially insured patients. These market shares are consistent with monopoly power.
This indicates that not only does SIH have sufficient market power, but also SIH has monopoly power

in the tying product of inpatient hospital services.

186 For example, SIH closed UMWA Hospital in West Frankford, IL (Franklin County) in 2001. See “SIH Chief:
Company Not For Sale” in the Southern Illinoisan 3/12/2002.

167 This analysis used IHA COMPdata for the period of 2011 through 2015 for commercially insured inpatients (e.g.,
Commercial HMO = 98925; Commercial Insurance = 98920).
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Exhibit 12: Market Shares of Commercially Insured Inpatient Services

Market Share
Core Market 7-County Market
SIH Hospitals 79.5% 71.1%
Herrin Hospital 25.5% 22.8%
Memorial Hospital of Carbondale 51.1% 45.6%
St. Joseph Memorial Hospital 2.9% 2.6%
Other Hospitals 20.5% 28.9%
Heartland Regional Medical Center 20.5% 18.3%
Ferrell Hospital 2.4%
Franklin Hospital 1.1%
Harrisburg Medical Center 3.4%
Marshall Browning Hospital 1.7%
Pinckneyville Community Hospital 0.3%
Union County Hospital 1.7%

Market shares are measured in terms of the number of inpatient cases.
Source: IHA COMPdata Reports 2011-2015

143. 1 also examined and performed additional analyses using other data sources. The first of these
additional analyses is an examination of SIH’s internal market share analysis conducted as part of
normal business activities.®® In one document, SIH calculated market shares for inpatient services
for patients from the 7-County Market that used various hospitals in fiscal year 2011 and 2012.1¢°
Though SIH’s data was not restricted to only commercially insured patients, SIH’s analysis examined
various types of inpatient services. When these market shares are restricted to hospitals in the 7-
County Market, SIH’s share of the market for primary care, secondary care, and tertiary care range
from 60.4% to 69.0%. For some specific types of inpatient services, SIH’s market share is over the
70% threshold for monopoly power.1"

144.  In another analysis, | examined data from the Illinois Department of Public Health (IDPH). Each
year, IDPH conducts an annual survey of hospitals in Illinois. The results of these surveys are
reported publically in excel files on the IDPH website for 2008 through 2014.1* | examined the

188 These analyses conducted by SIH also used IHA COMPdata. Other SIH market share reports also come to
similar conclusions.

169 SIH0017607.

170 These specific types of inpatient services were: primary care - obstetrics/delivery; secondary care - cardiology,
general surgery, ophthalmology, and orthopedics; and tertiary care — neurosurgery, oncology, open heart surgery,
and thoracic surgery.

1 http:/fwww.idph.state.il.us/about/hfpb/HospProf_ABR.htm
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inpatient market share of SIH in the 7-County Market using this survey data. The results are reported
in Exhibit 13 for years 2008 and 2014. For inpatient revenues from commercial insurance, SIH had
market power in inpatient services in 2008, with a market share of 62.9%. In 2014, SIH had
monopoly power with a market share of 72.7%. When market share is measured by the number of
inpatient cases from commercially insured patients, SIH also had market power, with market shares
greater than 61% for both years. The remaining rows of Exhibit 13 highlight the market share of SIH
for various types of inpatient services. While the data is for all payers and not just patients with
commercial insurance, the market shares are consistent with sufficient market power for a tying
arrangement to be anticompetitive. In many cases, SIH has a market share of over 70% market share,
and in some cases, SIH’s market share is 100%. Additionally, SIHs market share has not declined

between 2008 and 2014 indicating that SIH has maintained market power over time.
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Exhibit 13: SIH Inpatient Market Shares Calculated Illinois De partment of Public Health Data
SIH Market Share

2008 2014

Commercial Insurance

Inpatient Revenues 62.9% 72.7%

Inpatient Cases 61.5% 63.8%
Childbirth and Neonatal Care (All Payers)

Deliveries 64.1% 69.4%

Pediatric Admissions 100.0% 82.4%

Neonatal Level 1 Patient Days 62.4% 68.6%

Neonatal Level 1+ Patient Days 100.0% 99.6%
Inpatient Surgery (All Payers)

General Inpatient Surgery 53.5% 67.0%

Neurology Surgery 100.0% 99.7%

Orthopedic Surgery 68.1% 75.3%

Urology Surgery 55.4% 80.7%

All Surgeries 55.9% 72.8%
Specialized Cardiology Procedures (All Payers)

Cardiac Surgeries 73.3% 100.0%

Coronary Artery Bypass Grafts 72.9% 100.0%

Cardiac Catheritization Procedures 79.2% 84.4%

Electro-Physiolofical 100.0%
Other Specialized Treatments (All Payers)

Linear Accelerator Equipment 100.0% 100.0%

Interventional Angiography Equipment 100.0% 100.0%

Market shares are calculated using data for the 10 hospitals in the 7-County Market.
Source: lllinois Department of Public Health Annual Hospital Questionnaire, 2008 and 2014. Available at:
http//www.idph.state.il.us/about/hfpb/HospProf ABR.htm

145.  In addition to analyzing data, | reviewed the depositions of SIH employees. For example, Phil
Schaefer, who is Vice President of Ambulatory and Physician Services for SIH acknowledges there
are many services in which SIH may be the only provider or provide most of the services in the 7-
County Market, including: linear accelerator therapy,’? Level Il plus neonatal intensive care,*”

specialized stroke care,*’* and neurosurgery.'”® He also acknowledges that SIH employs the only

172 Deposition of Phil Schaefer at 42:1-43:43.

173 Deposition of Phil Schaefer at 99:1-99:9.

174 Deposition of Phil Schaefer at 69:7-69:10 acknowledging SIH is the only entity in the 7-County Market that has a
neuro-intensivist.

175 Deposition of Phil Schaefer at 47:18-49:21.

63

FINAL PUBLIC REDACTED VERSION





Case 3:12-cv-00871-MAB Document 441-1 Filed 03/20/20 Page 65 of 113 Page ID #16469

oncologists (cancer physicians) in Carbondale and Marion, IL (e.g., Jackson and Williamson
counties).t’®

146.  Market power can also be shown when a firm is able to force a purchaser to do something that
they would not otherwise do in a competitive market. In a tying arrangement, one way to show this is
to demonstrate that the purchaser of the tied product is forced to purchase on terms it would not
otherwise agree to in a competitive market. As this applies to this case, SIH has market power if it
can force insurers into contracts with exclusivity provisions when exclusivity is not standard practice
for the insurer. This is true for BCBS. As part of negotiations between SIH and BCBS, Ken Zudycki
of BCBS writes in an email to Cindy Sears of SIH regarding exclusivity, indicating that BCBS does
not have exclusive provisions in contracts in other markets,'’” and furthermore BCBS did not prefer
to have exclusivity.'”® In further support that BCBS desired to have a contract with Marion
HealthCare but was coerced by SIH into the exclusive contracts, BCBS’s Brenda Lane sent an e-mail
to Marion HealthCare on October 20, 2011, stating, BCBS “would like to have a contract with the
surgery center...” but “SIH precludes us from entering into new agreements in the Marion service
area.”*’® This shows that SIH was able to coerce BCBS into exclusivity and therefore SIH has market
power.

147.  Another way to show market power is to demonstrate that a firm with market power in the tying
product could raise prices but instead demands a tie. This occurred in this case because SIH provided
discounts in exchange for exclusivity.'® In other words, SIH could have received higher payments if
exclusivity was not included in the contract.

148.  In conclusion, SIH has market share percentages for inpatient hospital services that are consistent
with monopoly power for commercially insured patients. SIH would have been able to raise prices
without entering into the tying arrangement and SIH was able to have BCBS enter into a tying

arrangement even though BCBS would not do so in a competitive environment. These each

176 Deposition of Phil Schaefer at 323:19-323:22.

177 “L_ast week when | discussed your request with our attorneys they recommended that we not allow this language
in your or any other of our contracts. None of our contracts have this type of restrictive language...” SIH0004729-
SIH0004730. Also see Deposition of Brenda Lane at 77:17-79:9 noting she is unaware if BCBS has any contracts
that exclude surgery centers; Deposition of Lee Biedermann at 34:1-35:3 stating that he is unware of any BCBS
contract excluding surgery centers and there was no exclusive arrangements with Heartland Regional Medical
Center; Deposition of Kenneth Zudycki at 55:14-56:8 that in his 25 years of experience that he is unaware of any
exclusives in BCBS contracts in lllinois outside of the Chicago area, and that this includes at least 120 hospitals.
178 See Deposition of Kenneth Zudycki at 290:16-291:4 and 293:12-293:17; and SIH0009937-SIH0009940 and
SIH0005895 which shows SIH obtained advice from a law firm on antitrust issues related to entering into an
exclusive with BCBS. BCBS argued that there were antitrust concerns into entering an exclusive.

17% MHC000964-MHC000965

180 See Section X, Subsection B of this report for examples of discounts provided in exchange for exclusivity.
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separately show that SIH has market power in the tying product and this condition is present in this

case.

D. Condition 4: The Tying Arrangement Must Impact Not An Insubstantial Amount of Trade

149.  The fourth condition is the tying arrangement must effect an amount of trade that is not small.
This is present in this case as revenues from commercial insurers is not trivial. Stated another way,
the revenue received from commercial insurers is not insubstantial.

150.  Examining the revenues Memorial Hospital of Carbondale received from BCBS indicates that the
amount of trade is not insubstantial. In 2007, Memorial Hospital of Carbondale received combined
inpatient and outpatient revenues of $10.6 million from BCBS, of which $3.5 million was for
outpatient services. By 2015, combined inpatient and outpatient reviews from BCBS totaled $22.4
million, of which $9.6 million was for outpatient services.'®® This one hospital and insurer indicates
that there is a not an insubstantial amount of trade in a given year. In fact, the revenue from

commercial insurers is substantial.

E. Anticompetitive Intent of Exclusivity Provisions

151.  Internal SIH documents and depositions of SIH employees show that the intent of SIH entering
into the exclusivity provisions with commercial insurers was not to promote competition (e.g. be pro-
competitive by improving quality or other means) but to protect SIH’s business.8218 n particular,
SIH saw free-standing ASCs as competitors to SIH,8* and that the intent of the exclusivity provisions
was to keep non-SIH affiliated ASCs from obtaining contracts with insurers.'®® By not having a
contract with an ASC, the insurer can use differentiated cost-sharing or not authorize patients to use

out-of-network providers. SIH hoped “such differential benefits would channel such enrollees to

181 51H0017838 and SIH0017836

182 Deposition of Cindy Sears at 39:12-39:22 stating (“Q. In any event, the question is: How did the hospital come
about deciding that it did not want freestanding outpatient surgery centers or freestanding imaging centers to have a
contract with this plan? A. | proposed exclusivity because there were a lot of freestandings popping up, and that
affects our outpatient business. | had proposed a much broader definition, and we negotiated back and forth and
settled on those two counties.”) and further stating that SIH signed off on the exclusive when asked if this was also
SIH’s intent at 41:11-41:15.

183 As noted by Rex Budde, the purpose of the exclusivity was to maintain their volumes and the “assumptions” used
in determining rates. See Deposition of Rex Budde at 24:24-25:20, 29:2-29:18, 30:1-30:18, and 146:11-147:3. Also
Deposition of Rex Budde at 31:7-31:24, 33:14-33:19, and 33:20-34:4.

184 Deposition of Cindy Sears at 41:24-42:3 stating “(Q. Were freestanding surgery centers and freestanding imaging
centers, were they competitors of SIH? A. Yes.”).

185 Deposition of Cindy Sears at 41:5-41:10 stating (“Q. Okay. Well, regardless of the specific names, it was SIH's
intention and your intention to exclusively contract and keep those other surgery centers and imaging centers from
having a contract with Group Health. Correct? A. Yeah, that was my intent with this contract.”).
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SIHS facilities and away from competitor facilities.”28 As stated by Cindy Sears in her deposition,
the purpose of the exclusivity was - in her words - “to preserve the outpatient volumes.”*®” Rex
Budde, the CEO stated in response to a question inquiring whether Marion HealthCare was a
competitor, he stated “We didn’t know what Marion HealthCare Surgery Center would do ...in the
market...And again, as we negotiate contracts, we try to keep, you know, the set of facts as stable as
possible.”18 “Facts” refers to SIH’s historical volumes.#°

152.  SIH openly communicated with multiple commercial insurers, explaining that the reason SIH
desired the exclusive agreements was to prohibit its competitors from entering the market.*® SIH
executives openly communicated that they wanted to exclude ASCs because they caused a decrease
in business. SIH employees noted that there were no particular ASCs that they wanted excluded,
instead SIH desired that all the ASCs be excluded because ASCs decrease SIH’s revenues.%

153.  This communication also occurred internally within SIH. In one communication from Rex Budde
to SIH’s board, he writes “For years we have had an exclusive contract with Blue Cross for outpatient
services that barred any new comers to the market from participating in the contract. We did this in
exchange for better price.”*%2 Rex Budde informed one of the SIH executives that SIH had “gained a
lot” and the purpose of the exclusivity is “to prevent the docs who want to build a new surgery center
from being able to contract with Blue Cross.”%® These documents clearly indicate the intent of the
tying arrangement was to preserve and grow SIH’s market share in outpatient services at the expense
of competition.

154.  This anticompetitive intent went beyond just using the exclusivity provisions in contracts with

insurers. SIH began creating an integrated physician-hospital organization or a PHO.*** This allowed

186 51H0009938 and Deposition of Cindy Sears at 64:18-65:16.

187 Deposition of Cindy Sears at 69:2-69:16 stating (“Q. Okay. You just testified that the purpose was to channel
patients to SIH facilities and away from competitors. Right? That was the purpose of the exclusive agreements.
Right? A. Yes, and to preserve the outpatient volumes. Q. And preserve the volume. You didn't want the patients
going to competitors. There's no question about that. Right? A. We wanted to keep them. Q. Okay. We've
established that Marion Healthcare was one of the competitors, right, in the market for outpatient surgery? A. |
didn't -- yeah, I guess. | wasn't aware of any specific names at the time. This was a general strategy.”)

188 Deposition of Rex Budde at 35:21-36:10.

189 Deposition of Rex Budde at 30:19-32:9.

190 See Rex Budde’s emailed to BCBS in 2006 stating (“Last year we asked for your help with the private
company’s that are creeping in the area and Blue Cross refused....I need to discuss that issue again. | can’t live on
fixed incomes with rising costs while competition steals the good margin business and fulfills no social obligations
in taking care of the poor.”) SIH0007848. See Deposition of Rex Budde at 118:22-119:13 explaining what this
comment meant, stating (“Other companies coming into the area that compete for healthcare dollars.”)

%1 In an email from Cindy Sears to an Aetna representative stating (“there’s no particular imaging center or surgery
center that concerns us, it’s all of them in general. These centers cause hospitals to lose OP [outpatient] business
(which reimburses better than IP [inpatient], and it drives up our costs.”) SIH0012388

192 SIH0010694

193 SIH0007855

194 Exhibit 101 from the Deposition of Rex Budde.
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SIH to work more closely with physicians, 1 but more importantly it gave SIH more control over the
physician referral network which drives outpatient surgery services. This referral network works in
the following way. A patient may see their family doctor (e.g., a primary care physician) and a
medical issue arises that the family doctor believes requires specialized care. The family doctor will
then refer the patient to a specialist physician. If necessary, the specialist will then perform an
outpatient surgical procedure which could occur at a hospital or an ASC. This implies that
controlling the referral process, either through which specialist physicians a family doctor refers
patients to or by restricting where physicians perform surgeries, SIH can drive demand for outpatient
surgical services to SIH facilities. There is evidence that SIH attempted to control the entire referral
process in southern Illinois.

155.  First, SIH prompted physicians that they needed to refer patients to SIH facilities, and attempted
to reduce referrals to specialist physicians that used competitors. For example, SIH sent a letter to a
physician stating they should not be referring patients to non-SIH owned facilities when it is not
necessary to do 0.1 In another example, Southern Illinois Orthopedic Center, an ASC which is
part-owned by SIH asked to get SIH’s permission to submit a CON permit to provide outpatient
neurosurgery. SIH’s response was to ask how the parent organization would be compensated for lost
outpatient surgical cases.'®” In the same email chain, Rex Budde wrote, “Time to flex the power of
this network we have been building.”**® To which Phil Shaefer responded if it was okay for him to
shut off referrals to certain doctors.?® This flexing of power is illustrated in a letter dated September
2, 2014, where Phil Shaefer notified SIH Medical Group physicians that it was the “intention of the
SIH Medical Group to refer patients preferentially to physicians who have active privileges and
provide call coverage to SIH. Exceptions to this include patient preference, if the patient would be out
of network by being cared for by an SIH facility, or if in your independent medical judgment, the
patient needs to be cared for outside of the SIH system. While Dr. Kevin Koth and Dr. Brian Daines
of the Orthopedic Institute of Southern Illinois provide call coverage for SIH facilities, they regularly
take patients referred by the SIH Medical Group and non-emergent Herrin Hospital ED patients to
Heartland Regional Medical Center for their care. Effective immediately, unless one of the three

conditions above is met, the SIH Medical Group will no longer refer patients to Dr. Koth or Dr.

19 Deposition of Rex Budde at 198:18-199:21.

196 S1H0010273

197 SIH0010633

198 51H0010630

199 51H0010628-SIH0010629 and Deposition of Rex Budde at 279:1-279:4.
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Daines.”?® In other words, because physicians are referring patients to non-SIH owned facilities,
SIH attempted to get its referral network to stop sending patients to these doctors.

156.  Second, SIH entered into contracts with physicians who perform outpatient surgical services and
attempted to get these physicians to only use SIH facilities. One way SIH did this was by including
non-compete covenants in the contracts with physicians.?* In the case of the contract SIH entered
into with Dr. Mann, this contract also contained language which restricted Dr. Mann from performing
cases at ASCs without written consent, prohibited Dr. Mann from holding surgical privileges at any
non-SIH Hospital without prior written consent, and required Dr. Mann to refer all patients to an SIH
facilities when possible.2%? In the case of another contract, the contract noted that any surgeries to be
completed at Marion HealthCare after a certain time frame was at the discretion of SIH and required
prior written approval.?®

157.  Third, SIH began directly employing and contracting with physicians about 2007.2°* The total
number of SIH physicians that were affiliated (e.g. employed, independent contractors, etc.) with SIH
any time in the year went from 18 in 2007 to 101 in 2012. This means in 2012 SIH contracted with
24.5% of the physicians in the 7-County Market.?® By 2015, this proportion increased to 39.0%.2%
If these physicians had contracts which require the physicians to refer patient to SIH facilities or only
utilize SIH facilities, this implies that SIH had significant control over the physician referral market.
In other words, SIH had an increased ability to channel outpatient surgical patients to SIH facilities,
and this would eventually lead non-affiliated ASCs, including Marion HealthCare to be left “sucking
air.” 27

158.  In conclusion, the intent of the exclusivity provisions, combined with SIH’s other actions, was to

channel patients to SIH facilities, where competition and SIH’s competitors were harmed.

200 51H0018819

201 See SIH006397, SIH006367, and Deposition of Rex Budde 242:12-242:22.

202 5IHO006409

203 SIHO006374

204 5IH0017610

205 See Exhibit 3 which reports the number of active non-federal physicians in the 7-County Market, which is 413 in
2012. This number is likely to be an over-estimate by including physicians that may not practice full-time in the
area. This number is utilized to calculate the proportions for other years.

208 | this analysis is only restricted to physicians which are classified as “Employed Physicians” as their
employment type, the corresponding percentages are 4.4%, 16.7%, and 30.5% for 2007, 2012, and 2015,
respectively.

207 See SIH0009967-SIHO009969 referring the decline in utilization at Marion HealthCare and SIH buying the
business of two physicians with performed outpatient surgeries at Marion HealthCare.
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F. Evidence the Tying Arrangement Restrained Trade and Harmed Competition

159.  The economic literature finds that competition is important in health care markets because more
competitive markets can lead to lower prices and higher quality of care.?® While prices and quality
are two important factors related to health care competition, a third factor is access to care. The
exclusivity provisions SIH entered into with commercial insurers harmed competition by reducing
access to care, increasing prices, and reducing quality.

160.  The exclusivity provisions in the contracts restricted patient choice of provider for commercially-
insured and non-commercially insured patients seeking outpatient surgical services (e.g. reduces
access).

(A) While commercially insured patients could potentially utilize non-SIH affiliated ASCs for
outpatient services as an out-of-network provider, the economics of insurance effectively priced
non-SIH affiliated ASCs out of the market. When a member uses an out-of-network provider,
the member is subject to paying a higher percentage of the price. Depending on the design of the
insurance plan, this could be up to 100% of the price.

(B) To illustrate this point, one health insurance plan offered by BCBS requires a member that seeks
outpatient surgical services at an ASC to pay $300 plus 20% of the remaining price for the
provider fee if the ASC is in-network, but the same person would pay $1,500 plus 50% of the
remaining price if the ASC is out-of-network.?%%21% For a procedure costing $2,000 at both an
in-network and out-of-network provider, a patient using an in-network ASC would pay $540 in
cost-sharing compared to $1,600 in cost-sharing if the ASC is out-of-network. However, this
assumes that the cost of the procedure is the same at an in-network and out-of-network provider.
Because out-of-network providers do not have contracts with the insurer, the patient will have to
pay the cost sharing based on the billed charges. For example, if two ASCs have billed charges
of $4,000, but the in-network ASCs negotiated a discount of 50%, then the cost sharing for the
patient is based on the negotiated allowed charges of $2,000 and the patient pays $540.

However, if this patient went to an out-of-network ASC, then the patient would need to pay

208 Gaynor, M., and Town, R. 2012. The impact of hospital consolidation — Update. The Synthesis Project, Policy
Brief No. 9 Princeton, NJ: Robert Wood Foundation. And see
http://www.rwjf.org/en/library/research/2006/02/how-has-hospital-consolidation-affected-the-price-and-quality-
of.html for the executive summary of Vogt, W.N. and Town, R. 2006. How has hospital consolidation affected the
price and quality of hospital care? The Synthesis Project, Policy Brief No. 9 Princeton, NJ: Robert Wood
Foundation.

209 Blue Choice Preferred Silver PPOSM 103 - Three $0 PCP Visits for Coverage Period: 01/01/2017-12/31/2017
210 Other BCBS plans have similar increases in the cost-sharing a patient must pay for using an out-of-network
provider. See Blue Choice Preferred Bronze PPOSM 107 - One $0 PCP Visit for Coverage Period: 01/01/2017-
12/31/2017; and Blue Choice Preferred Silver PPOSM 109 - Standardized for Coverage Period: 01/01/2017-
12/31/2017.
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$1,500 plus 50% of the allowed charges, which equals $2,750. This means it makes little
economic sense to utilize the out-of-network provider, holding all other things equal.

(C) In addition to patients needing to pay a higher proportion of the price to receive care at out-of-
network providers, insurers attempt to steer patients to in-network providers. Insurers send
letters to physicians stating the physician should not provide services at out-of-network
providers.?'! In fact, BCBS sent letters to physicians in 2009 after SIH entered into an exclusive
contract with BCBS. These letters threatened physicians that had provided services at an out-of-
network provider and stated that “Continued referrals to out-of-network facilities for BCBSIL
members when in-network facilities are readily available, regardless of member waivers, may
result in the termination of your PPO contract.”?2 Furthermore, upon information and belief,
BCBS and other insurers also contacted patients directly when a patient scheduled outpatient
surgery and attempted to receive prior authorization from the insurer. The net result is patients
with commercial insurance that had an exclusive with SIH reduced their use of providers that did
not have a contract with the insurer.

(D) While the contracts directly focused on commercially insured patients, these exclusivities also
impacted non-commercially insured patients and commercially insured patients without
exclusives as well. This is due to how outpatient surgeries are scheduled. Operating rooms and
physicians generally schedule similar types of surgeries back-to-back in order to make fewer
errors and operate as efficiently as possible. For this reason, the office of a physician will
schedule multiple surgeries on a particular day based on the type of procedure and not based on
the type of insurance. In order for a physician to treat multiple patients on the same day at
different locations, the physician must prepare and conduct surgeries in one location, then drive
to another location, and repeat the preparation before surgeries can be done at a second location.
This is compounded by the fact that some surgeries may take longer because of unforeseen
reasons, creating scheduling problems. The inability to schedule all surgeries at the same
location in a given day increases the cost to the physicians, and the net result is physicians
eventually schedule surgeries at a single location where most insured patients are accepted.
Upon information and belief, multiple physicians have made this concern clear to Marion
HealthCare and have significantly reduced their utilization of Marion HealthCare.

(E) To illustrate, how the exclusivity provisions in these contracts affected the market for all

outpatient surgical patients regardless of type of insurance and increased SIH market share,

211 For example, see MHC001268 which is a letter from HealthLink to Dr. Clay DeMattei stating he “should not
provide services to HealthLink members” at an out-of-network provider.

212 See BCBSIL002057- BCBSIL002059, BCBSIL002067- BCBSIL002069, BCBSIL002072, BCBSIL002075-
BCBSIL002077, and MHC001269-MHC001270.
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Exhibit 14 reports SIH share of outpatient surgery cases as reported to the Illinois Department of
Public Health for 2005 through 2014.2%2 This share represents all patients regardless of type of
payer and shows that SIH’s market share averaged about 50.5% from 2005 through 2007. In
2007, SIH included the exclusivity provisions into the BCBS and Health Alliance contracts. By
2010, SIH’s market share averaged 57.6%. This means the tying arrangement increased the
market share of outpatient surgeries performed at SIH facilities at the expense of its

competitors.?4

Exhibit 14: SIH’s Share of Outpatient Surgery Cases in the 7-County Market
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(F) Where Dr. Tibrewala performed his outpatient surgical services is another example of how these
exclusivity provisions restricted patient choice over providers, especially for commercially
insured patients. Dr. Tibrewala is a gastroenterologist who has performed various outpatient

surgical procedures at Marion HealthCare and SIH hospitals.?*® The three most common

213 §|H’s share includes hospitals and affiliated ASCs. lllinois Department of Public Health Annual Hospital
Questionnaire. Available at: http://www.idph.state.il.us/about/hfpb/HospProf ABR.htm and Illinois Department of
Public Health Ambulatory Surgical Treatment Center Facility Data Profiles
http://www.idph.state.il.us/about/nfpb/AST C%20Profiles.htm.

214 The total number of outpatient surgical services was rather constant over the 2004 to 2014 period, averaging over
33,000 outpatient surgery cases per year.

215 Dr, Tibrewala did not perform any outpatient surgical procedures at Physicians Surgical Center or Southern
Illinois Orthopedic Center. (SIH0009558 and SIOCQ01).
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procedures (i.e. first procedure listed) that Dr. Tibrewala performed are diagnostic
colonoscopies, colonoscopies with lesion removal, and upper gastrointestinal endoscopies with
biopsy.?!® | examined the number of each procedure performed at Marion HealthCare and SIH’s
Herrin Hospital by Dr. Tibrewala from 2004 through 2015 for BCBS and HealthLink patients.?’
(G) Exhibit 15 reports the total number of diagnostic colonoscopies completed by Dr. Tibrewala at
Marion HealthCare and SIH hospitals, as well as the share of diagnostic colonoscopies
performed at SIH hospitals. What Exhibit 15 shows is that when SIH entered the exclusive with
BCBS and Health Alliance in 2007, Dr. Tibrewala went from performing no procedures at SIH
hospitals to performing over 90% at SIH in 2013. This confirms there was a shifting of patients
from Marion HealthCare to SIH hospitals. This trend exists for each of these three procedures
and regardless of whether the patient was insured by BCBS or HealthLink.?*® In conclusion, this
shows commercially insured patients were shifted from Marion HealthCare to SIH’s Herrin
Hospital regardless of whether the insurer was subject to or not subject to an exclusivity

provision.?®

Exhibit 15: Diagnostic Colonoscopies Performed by Dr. Tibrewala
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216 The corresponding CPT codes are 45378, 45385, and 43239. To eliminate any confounding, | only examined
these procedures when there were no other CPT codes listed (e.g. there is only one procedure listed and no other

procedures were performed at the same time).
217 Sources of data: SIH00018902-SIH00018904 and claims data requested from Marion HealthCare.

218 S|H does not have exclusivity with HealthLink.
21% Dr. Mann’s surgical patterns are also consistent with switching.
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161.  The exclusivity provisions forced patients to utilize more expensive providers for outpatient
surgical services, harming price competition among providers (e.g. increases prices).

(A) As noted earlier, the exclusivity provisions forced patients seeking outpatient surgical services to
use providers other than Marion HealthCare and also prohibited patients from using other non-
SIH affiliated ASCs. In many cases, this resulted in the patient using more expensive providers
because the choice of providers available to an outpatient surgery patient is severely limited. In
particular, the patient must first choose a physician and if the patient needs outpatient surgery, is
limited to one of the facility providers where the physician has privileges to conduct surgeries.
For example, if a physician only has privileges at Marion HealthCare and a SIH hospital, the
physician will switch their patients to a SIH hospital. Similarly, if a physician only has
privileges at Marion HealthCare and Heartland Regional Medical Center, the physician will shift
their patients to Heartland Regional Medical Center, if they are prohibited from using Marion
HealthCare because it is out-of-network. This can harm competition by forcing patients to use
more expensive providers. Because these less expensive providers are not able to effectively
compete for patients, this reduces the leverage of insurers during negotiations over discounts.
Additionally, the patient is harmed by being forced to use a more expensive provider. The
patient may be required to pay more in cost sharing and the use of more expensive providers will
eventually be reflected in higher premiums being charged by the insurer.

(B) To provide an example, | examined the same data used in Exhibit 15 to show patients were
forced to use other providers instead of Marion HealthCare for the three common outpatient
procedures performed by Dr. Tibrewala.?® It is important to note that these analyses for Dr.
Tibrewala only examined patients that had one procedure performed, which eliminates any
confounding in pricing that may occur if multiple procedures are performed. Exhibit 16 shows
the average amount paid. For BCBS insured patients, going to an SIH hospital is- to-
more expensive than going to Marion HealthCare. For a HealthLink insured patient, going to an
SIH hospital is- to- more expensive than going to Marion HealthCare.

(C) Exhibit 16 also examines the most common outpatient surgical procedure performed by Dr.

Mann.??! This procedure was a tympanostomy or the creation of an ear drum opening by

220 Dr, Tibrewala performed the most outpatient surgeries for BCBS, HealthLink, and Health Alliance patients
(23.5%) among all physicians which performed surgeries at Marion HealthCare. The three procedures analyzed
were the three most common procedures performed by Dr. Tibrewala at Marion HealthCare for these commercially
insured patients.

221 Dr. Mann performed the fourth most outpatient surgeries cases for BCBS, HealthLink, and Health Alliance
patients among physicians at Marion HealthCare. Dr. Mann did not perform any procedures at Physicians Surgical
Center or Southern Illinois Orthopedic Center. (SIH0009558 and SIOC001).
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inserting a tube. Since this procedure can be performed on one or two ears, the analysis for Dr.
Mann examined only outpatient surgical procedures in which one or two tympanostomy
procedures were performed, but no other procedures.??? For BCBS insured patients, going to an
SIH hospital is- more expensive than going to Marion HealthCare. For HealthLink
patients SIH hospitals are [Jfj more expensive.

Exhibit 16: Average Amount Paid for Common Procedures by Drs. Tibrewala and Mann

BCBS HealthLink
Marion % Marion %
HealthCare Difference HealthCare Difference

Dr. Tibrewala

Diagnostic Colonoscopy (CPT = 45378)

Colonoscopy with Lesion Removal (CPT = 45385)

Upper Gl Endoscopy with Biopsy (CPT = 43239)
Dr. Mann

Tympanostomy (create eardrum opening) (CPT=69436) s || |l T 1 T [

Dollar amounts reflect the average amount paid per case.
Sources: SIH00018902-SIH00018904 and data from Marion HealthCare.

(D) Dr. DeMattei is another physician who performs a number of outpatient surgical cases at Marion
Healthcare. Unlike Drs. Tibrewala and Mann, Dr. DeMattei only has privileges at Heartland
Regional Medical Center and Marion HealthCare. If a patient chooses Dr. DeMattei as their
physician and because of the exclusivity provisions the patient cannot go to Marion HealthCare,
then the patient will be treated at Heartland Regional Medical Center. The key problem with
this is that Heartland Regional Medical Center is an out-of-network provider for BCBS. This
implies the patient and the insurer would need to pay more for the same outpatient surgery.

i. Diagnostic or Screening Colonoscopy:2?® Dr. DeMattei routinely performs a large
number of diagnostic colonoscopies. According to BCBS’s estimated pricing tool, a
screening colonoscopy for BCBS at Heartland Regional Medical Center has a total

estimated amount to be paid to the provider of $5,503.2%* In comparison, this same

222 Restricting the analysis to only patients which had procedures on both ears found that the average amount paid
for BCBS and HealthLink patients was more at SIH hospitals than Marion HealthCare.

223 Dr. DeMattei performed the second most outpatient procedures for BCBS, HealthLink, and Health Alliance
patients at Marion HealthCare (18.1%). The most common procedure performed by Dr. DeMattei was a diagnostic
colonoscopy, representing 34.7% of all surgical cases for the first procedure listed.

224 Based on the prices pulled in February of 2017 from BCBS of Illinois’s pricing tool which is available to BCBS
members. See Declaration of Dion Sarthy as to the validity of this data.
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procedure at Marion HealthCare is $1,527 in Exhibit 16. Even if Dr. DeMattei could
take the patient to Herrin Hospital or St. Joseph Memorial Hospital, according to the
BCBS pricing tool, the total estimated amount to be paid to the provider would be
$4,462 and $4,411, respectively.

Other colonoscopy examples: Examining other colonoscopy procedures using the BCBS
estimating pricing tool finds that Heartland Regional Medical Center is the most
expensive provider in the area, with SIH hospitals close behind. The total estimated
amount BCBS and the patient would need to pay for a colonoscopy with a biopsy at
Heartland Regional Medical Center is $7,388, it would be in the $5,000 range for SIH
hospitals, and in the $2,000 range for freestanding ASCs.?? For a colonoscopy with
lesion removal, Heartland Memorial Medical Center is at $7,027, SIH hospitals are
between $5,144 to $6,269, and freestanding ASCs are between $2,051 and $2,166.
Laparoscopic Gall Bladder Surgery — In 2015, Dr. DeMattei performed two outpatient
laparoscopic surgeries for the removal of a gall bladder at Marion HealthCare for BCBS
insured patients.??® The total reimbursement Marion HealthCare received was $4,695.77
for the one surgery and $1,259.55 for the second surgery. Using BCBS estimating
pricing tool, these same surgeries performed at Heartland Regional Medical Center
would be $21,241.22" While Dr. DeMattei does not have privileges at other facility
providers (e.g. SIH hospitals), if the patient could go to Memorial Hospital of
Carbondale or Herrin Hospital, the corresponding amounts would be- and

B esocctively.

(E) I also conducted an analysis which examined the average cost per case for all outpatient surgery

cases that were performed at SIH hospitals and Marion Healthcare from 2004 through 2015.

While some of the difference can be reflected by differences in the type of procedures performed

at SIH hospitals and Marion HealthCare, surgeries performed at SIH hospitals are more

expensive. For example, the average amount paid to the provider for BCBS patient was [
per cases at Marion HealthCare and [JJffj per case at SIH hospitals. For HealthLink patients,
the cost is [ per case at Marion HealthCare compared to [ per case at SIH hospitals.

(F) In conclusion, because patients first select a physician, the choice of which provider to use is

limited by where a particular surgeon has privileges to perform surgery. In the case of some

225 Based on the prices pulled in June of 2016 from BCBS of Illinois’s pricing tool which is available to BCBS
members. See Declaration of Dion Sarthy as to the validity of this data.

226 gpecific dates are 04/3/15 and 04/14/15.

227 Based on the prices pulled in February of 2017 from BCBS of Illinois’s pricing tool which is available to BCBS
members. See Declaration of Dion Sarthy as to the validity of this data.
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physicians, this may only be Marion HealthCare and Heartland Regional Medical Center. In the
case of other physicians, this may include Marion HealthCare and other SIH hospitals. Either
way, the net result is that if the patient uses a hospital instead an ASC the patient and
competition is harmed. The insurer and patient are forced to pay higher amounts which
translates into higher cost sharing and higher premiums for the patient.
162.  The exclusivity provisions harmed competition in terms of non-price dimensions, including
quality (e.g. reducing quality).

(A) SIH’s initial response to Marion HealthCare was to create a list of strategic responses in order to
compete for patients. These responses potentially included, enhancing SIH’s primary care
network, building stronger relationships with physicians, enhancing services at Herrin Hospital
and St. Joseph Memorial Hospital, focusing on physician satisfaction with access and service in
the operating room, and ensuring ongoing availability of experienced operating room staff.??
All of these responses are pro-competitive, and would force other competitors in the market to
only enhance these or other aspects of care. However, the exclusivity provisions in these
contracts has financially hurt SIH’s ASC competitors by not providing them with access to
revenues that could be used to enhance these services (e.g. weaker competition on these aspects
of care), and made it impossible for new competitors to enter the market. In fact, one ASC,
Marion Surgery Center exited the market in 2016. Therefore, SIH’s behavior has hurt
competition by reducing competition among providers for physician referrals, reduced the ability
of non-SIH affiliated ASCs from expanding into new services and enhancing their facilities, and
provided less of an incentive for SIH to continuing enhancing their facilities.

(B) In addition, patients may have been forced to use hospitals with poor safety ratings. As part of
BCBS’ pricing tool, it also sometimes reports a safety rating for the provider. According to this
tool, SIH’s Memorial Hospital of Carbondale, had a “C” hospital safety rating score for multiple
types of surgeries, including outpatient colonoscopies, hernia repair surgeries, and
hysterectomies. Yet because of the exclusive contracts, patients were shifted to a facility with a
“C” rated safety score.

163.  Depositions of SIH personnel and internal documents indicate that SIH understood that the
exclusivity provisions hurt SIH’s competitors, restrained trade and hurt competition.

(A) SIH understood the exclusivity provisions harm competitors. In an internal email exchange
between SIH personal, Cindy Sears communicated with Mike Kasser about how the sale of an

ASC to new owners impacts the exclusivity provision with BCBS. Cindy Sears writes “Since

228 51H0006433
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BCBS is the largest payer in So IL an inability to contract with BCBS could stop or stall the
sale. If BCBS feels it is important to have this ASC in network or is pressured to include them
this issue could go to arbitration.”??

(B) Additionally, SIH’s employees in depositions and internal documents indicate SIH’s intentions
with the exclusivity provisions are consistent with restraining trade and harming competition.
Cindy Sears in her deposition stated that ASCs were competitors to SIH and that SIH could lose
outpatient surgical cases to ASCs. She further stated that the point of the exclusivity was to
preserve SIH’s outpatient surgical case volumes and keep ASCs from having contracts with
insurers.?® By having the exclusivity provisions in contracts, exclusivity meant that SIH would
be the exclusive provider and that would steer patients to SIH facilities.?*! Rex Budde notes that
without a contract, patients cannot go to that provider,?? and that patients may need to go to
providers that are more expensive.?®® All of these are consistent with harming competition.

(C) Finally, BCBS would have liked to have a contract with Marion HealthCare in 2011,%** but when
BCBS approached SIH to allow BCBS to contract with Marion HealthCare, Michael Kasser of
SIH wrote in an email that “I have no idea why we would give up a competitive advantage that
we bargained for in return for getting paid lower rates.”?® This is because BCBS would have
had to reopen negotiations and SIH could increase prices more on services that BCBS needed
(e.g., inpatient hospital services and outpatient neurosurgery services), but Marion HealthCare
and other non-SIH affiliated ASCs could not provide.?®® While SIH referred to these
exclusivities as a “competitive advantage” the exclusivities actually restrained trade and harmed
competition.

164.  In conclusion, the exclusivity provisions in SIH’s contracts with commercial insurers restrained
trade and harmed competition in the market for outpatient surgical services. The exclusivity
provisions reduced access to care, including reducing access to care for patients who did not have an

insurer with exclusivity, increased the prices that insurers and patients faced, and reduced quality.

229 5|H0007227

230 Deposition of Cindy Sears at 41:24-42:3, 41:5-41:10, 106:12-106:24, and 269:24-270:6.

231 Deposition of Cindy Sears at 64:18-65:16, 80:12-80:18, and 81:4-81:8, and see SIH0009938.
232 Deposition of Rex Budde at 187:17-187:23.

233 Deposition of Rex Budde at 186:2-186:16.

234 Deposition of Brenda Lane at 77:10-78:6.

235 SIH0005604

236 For example, neurosurgery.
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G. Anticompetitive Effects Outweigh Pro-Competitive Effects

165.  Often firms that engage in ties will argue that the tie has a legitimate business justification. In
other words, the pro-competitive effects of the tying arrangement on the tied product outweigh the
anticompetitive effects. Furthermore, these pro-competitive effects cannot be accomplished without a
tying arrangement. | have conducted an examination of potentially legitimate business justifications.
This analysis is not meant to be exhaustive, but to highlight some of the common business
justifications that are made for tying inpatient and outpatient services. | reserve my right to further
provide evidence why these are not legitimate business justifications and rebut any other legitimate
business justifications that SIH or SIH’s experts may suggest in the future.

166. As noted by Rex Budde and Cindy Sears, the intent of the exclusivity provisions was to preserve
SIH’s outpatient volume and preserve the assumptions that SIH used in negotiating contracts with
insurers to assure that the assumptions held into the future. 27 In other words, Rex Budde suggests
that the purpose of the exclusivity provision was to protect SIH from potential competition that may
reduce the number of outpatient surgical patients SIH may see in the future. A loss of patients to
existing competitors or new competitors is just competition. Therefore, the loss of volume to existing
ASCs and the entry of new ASCs that affects the revenues and profits SIH generates is not a
legitimate business justification. In fact, this highlights SIH’s anticompetitive intent.

167.  Another potential pro-competitive reason is volume is needed to assure quality. The medical
literature acknowledges that higher volumes may be associated with quality because physicians may
have more “practice” performing procedures. However, this is for very specialized procedures, such
as angioplasty or open heart surgery, and it is questionable if a volume relationship exists for other
procedures such as a colonoscopy. SIH estimated that physicians that consummated a business
relationship with Marion Healthcare represented about 1,400 surgical cases when Marion HealthCare
was about to enter the market.?® However, there is no guarantee that all cases would move to Marion
HealthCare. Regardless, there are at least two major criticisms of this type of argument.

168.  First, many physicians have privileges to perform surgeries at multiple facilities. If SIH allowed
physicians who performed surgeries to have privileges at other hospitals and ASCs (including those
SIH has no affiliation with), then there is enough outpatient volume in the 7-County Market, and even
within SIH’s own organization, to make sure physicians have adequate volume to assure quality.
Assuring quality through having adequate volume does not require the exclusivity provisions in

contracts with commercial insurers.

237 Deposition of Cindy Sears at 69:2-69:16 and Deposition of Rex Budde at 35:21-36:10.
238 5|H0006432
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169.  Second, the gains in quality to increased volume can be achieved after some minimal threshold
of volume. This means entry of ASCs must have a significant effect on SIH outpatient volumes, but
this is unlikely. An economic study of ASC entry into a market found that average outpatient service
volume at a hospital decreased 2-4% after the entry of an ASC.2* It also found no evidence that
inpatient service volume decreased after ASC entry. This means that if SIH focused on its inpatient
business, SIH could achieve similar quality, and potentially maintain historical financial results.

170.  Ananalysis of outpatient surgical service volume at SIH hospitals indicates that SIH has
significant volume of outpatient services from government-sponsored insurers. As Exhibit 17
indicates, in 2004, the first year which Marion HealthCare opened, SIH completed a total of 6,853
outpatient surgeries for their top 20 payers, of which 3,465 were paid for by Medicare or Medicaid.
In 2004, Medicare and Medicaid represented about 50% of all SIH outpatient cases performed at the
SIH hospitals. By 2015, Medicare and Medicaid represent about 58% of the 17,032 outpatient
surgical cases completed at SIH hospitals. Medicare is consistently the number one payer by
outpatient volume from 2004 through 2015 at all SIH hospitals. Medicaid is consistently among the
top 6 payers by outpatient volume at all SIH hospitals.?*® What this analysis shows is that even
without commercial insurers, SIH has a significant volume of Medicare and Medicaid patients, and
these exclusivity provisions for commercially insured patients are not required to assure volume at
SIH hospitals.

Exhibit 17: Outpatient Services Volume at SIH Hospitals Among Top 20 Payers

Outpatient Volumes by Payer % Volume
Medicare/Medicaid Top 20 Payers Medicare/Medicaid

Year 2004 Total 3464 6853 50.5%
Herrin Hospital 607 1037 58.5%
Memorial Hospital of Carbondale 2342 4815 48.6%

St. Joseph Memorial Hospital 515 1001 51.4%

Year 2015 Total 9861 17032 57.9%
Herrin Hospital 4310 7009 61.5%
Memorial Hospital of Carbondale 3266 6035 54.1%

St. Joseph Memorial Hospital 2285 3988 57.3%

Volume is measured in terms of number of cases.
Source: SIH0017838

239 Courtemanche, C. and Plotzke, M. 2010. Does competition from ambulatory surgical centers affect hospital
surgical output? Journal of Health Economics 29:765-773.
240 5IH0017838
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171.  Additionally, SIH’s documents suggest their hospitals are near capacity. In an SIH report dated
January of 2014, SIH indicates that they have a deficit of 3.3, 0.6, and -1.5 operating rooms at
Memorial Hospital of Carbondale, Herring Hospital, and St. Joseph Memorial Hospitals.?** SIH’s
generated documents that were provided to the state of Illinois as part of CON reviews also indicate
that SIH is near or at capacity, and has significant volume to assure quality without exclusivity
provisions in contracts. In the case of the renovations and expansion of Memorial Hospital of
Carbondale in a 2013 CON application, SIH directly cites capacity issues.?*? In a 2005 letter to the
Illinois Health Facilities and Service Review Board which opposed the opening of an ASC in the
Core Market, Phillip Schaefer of SIH notes that utilization of operating rooms at Herrin Hospital were
at 66% of capacity and at Memorial Hospital of Carbondale were 78% of capacity.?** Additionally,
in a 2016 letter opposing the opening of another ASC in the Core Market, Phillip Schaefer of SIH
cites utilization rates of dedicated gastrointestinal operating rooms at Herrin Hospital of 101%,
Memorial Hospital of Carbondale of 86%, and St. Joseph Memorial Hospital of 93%.2* More
importantly, the purpose of the Illinois CON permit application review is to assure there is enough
volume by not authorizing providers a license if there is not enough demand for services.

172.  Another potential business justification is because SIH is a not-for-profit organization, SIH has an
obligation to provide unprofitable services to the local community, also sometimes referred to as
community benefits (e.g. charity care). While this is true, from an antitrust perspective, the pro-
competitive effects must be in relation to the products that are part of the anticompetitive behavior.
This means that the exclusivity provisions must specifically benefit commercially insured patients
that require outpatient surgical services. Therefore, the need to provide community benefits is not a
valid pro-competitive argument. Additionally, SIH estimated that it would only lose “approximately
$2.1 million off the bottom line” if Marion HealthCare entered the market.?*® From 2003 through
2014, SIH reported profits that range from $18 to $64 million per year.?*® These profits can more

than offset loss of business to ASCs and can be used to pay for community benefits.

241 5IH0018478

242 See page 81 of SIH’s CON Permit Application to the Illinois Health Facilities and Service Review Board for
Memorial Hospital of Carbondale stating hospital (“has an inadequate number of operating rooms to accommodate
its historical surgical caseload, and the shortage of operating rooms will increase in the next few years...”).

243 Opposition Letter to CON Application of Logan Park Surgery Center (pdf page 17).

24 First Opposition Letter of CON Application of Southern Illinois Gastrointestinal Endoscopy Center.

245 S1H0006432

246 SIH0002479, SIH0002540, SIH0002611, SIH0002691, SIH0002787, SIH0002850, SIH0002930, SIH0003010,
SIH0003228, SIH0009583, SIH0009696, SIH0009830
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173.  Inconclusion, SIH entered into the contracts which contained exclusivity provisions to maintain
outpatient surgical service volumes and steer customers away from competitors. These

anticompetitive effects outweigh the potential business justifications.

H. Conclusion
174.  The necessary conditions for a tying arrangement to be anticompetitive are present in this case.

Furthermore, this tying arrangement restrained trade and harmed competition.

XI. Examination of Conditions for Exclusive Dealing to be Anticompetitive

175.  Exclusive dealing can be anticompetitive and harm customers if a number of conditions are
present. In order for exclusive dealing to be anticompetitive, 1) the Defendant must sell a single
product in which customers must purchase a product exclusively from the Defendant or limits
customers from buying the product from the Defendant’s competitors, 2) the Defendant has market
power in the product, 3) competitors are foreclosed from the market, 4) if the exclusive dealing is
through contracts, these contracts are of sufficient duration, and 5) the anticompetitive effects
outweigh the pro-competitive effects of the exclusive dealing. This section examines the necessary
conditions for exclusive dealing to be anticompetitive as they apply to this case. The conclusion is

that the necessary conditions for exclusive dealing to be anticompetitive are present in this case.

A. Condition 1: There is an Exclusive Arrangement

176.  The first condition in order for exclusive dealing to be anticompetitive is there must be some type
of arrangement in which a seller requires a buyer to exclusively purchase a product from the seller or
limit purchasers from buying the product from the seller’s competition. This condition is present in
this case.

177.  SIH entered contracts with commercial insurers which included exclusivity provisions. These
exclusionary provisions required commercial insurers to not contract with non-SIH affiliated ASCs
for outpatient surgical services.?*” This is an exclusive arrangement because it forbids insurers from
contracting with free-standing ASCs that competed with SIH. This restricts an insurer’s members

from being able to purchase outpatient surgical services from a set of suppliers.

247 For examples, see SIH0000101; SIH0000271; SIH0000434; SIH0007488; SIH0007454; SIH0007523;
SIH0007516; SIH0007023; SIH0007583; SIH0007640; SIHO0009480; SIHO009464
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B. Condition 2: Seller of the Product has Market Power

178.  The second condition is the seller must have market power in the product that is involved in the
exclusive dealing. A market share that is less than 30% is generally not considered sufficient market
power to harm competition, but if the market share is greater than approximately 70%, a seller is
considered to have monopoly power which is the strongest form of market power. As this condition
applies to this case, this requires an analysis of whether SIH has market power in outpatient surgical
services. My analysis finds that SIH has sufficient market power in outpatient surgical services. In
fact, SIH has monopoly power in outpatient services for commercially insured patients.

179.  In order to calculate market shares, the relevant geographic market must be defined. The relevant
geographic market for outpatient surgical services could be the Core Market of Jackson and
Williamson counties but the relevant market is no larger than the 7-County Market as outlined in
Section VIII of this report. Therefore, | have conducted a market power analysis that considers both
the Core Market and 7-County Market as the relevant geographic market.

180.  Before calculating market shares, an examination of the possibility of potential entry by
competitors into a market is required, as rapid and easy entry into a market can erode market
power.2* Qutpatient surgical services can be provided at a hospital or free-standing ASCs, but in
both cases there are significant barriers to entry. New potential providers of outpatient services must
undergo a CON permit review, and have the necessary capital and land to build the facility, and then
finally obtain a license from the Illinois Department of Public Health before being allowed to open
for business. Additionally, these new entrants to the market must negotiate contracts with
commercial insurers. There are significant barriers of entry such that a potential new ASC or a new
hospital would not be able to enter the market in a timely manner. Upon information and belief, SIH
has contested all CON permit application reviews for new ASCs in the 7-County Market, including
the Plaintiff, Marion HealthCare. Using Marion HealthCare as a benchmark, the construction of a
new ASC from inception to first surgery and takes approximately two to three years and was initially
estimated to be around $4 million.?*® This implies that even without exclusive dealing, entry into the
market is difficult and time-consuming. However, SIH had contracts with commercial insurers that
specifically excluded commercial insurers from contracting with non-SIH affiliated ASCs. The

inability to contract with commercial insurers would make it unprofitable for an ASC to enter the

248 The conditions required for timely, likely, and sufficient entry has been outlined in Section X, Subsection C of
this report.

249 Marion Healthcare completed its first surgery in April of 2004 and was first developed in 2001. Other CON
applications suggest capital costs may be a little lower if the ASC specializes in not a multi-discipline ASCs. Also
see SIH0006422 for initial Marion HealthCare projected costs.
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market.? Given the current environment in the 7-County Market, any potential entry of a new ASC
competitor for commercially insured outpatient surgical services is not likely to be timely, likely, or
sufficient. In my opinion, it is not likely there will be any new potential competitors that could
realistically enter the market for outpatient surgical services. Therefore, market shares are calculated
using current market participants.

181. My primary analysis of market power is to examine the market share of SIH for outpatient
services among commercially insured patients.?! Exhibit 18 reports the market shares for each
hospital and ASC in the Core Market and the 7-County Market for outpatient surgical services among
commercially insured patients. The ASCs are marked with an asterisk (*). The two gray rows report
the market shares for SIH-affiliated providers and non-SIH affiliated providers. In the Core Market,
SIH has a market share of 84.2% among commercially insured patients. In the 7-County Market, SIH
hospitals have a market share of 78.2% among commercially insured patients. These market shares
are consistent with monopoly power. This indicates that not only does SIH have sufficient market

power, but SIH has monopoly power in the outpatient surgical services.

250 For example, an ASC in Marion, IL (Marion Surgery Center) closed in 2016, potentially due to the lack of a
contract with commercial insurers. Also see SIH0007227 referring to how not having a contract with BCBS would
impact the sale of an ASC.

251 This analysis used IHA COMPdata for the period of 2011 through 2015 for commercially insured inpatients (e.g.,
Commercial HMO = 98925; Commercial Insurance = 98920).
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Exhibit 18: Market Shares of Commercially Insured Outpatient Services

Market Share
Core Market 7-County Market
SIH Hospitals and Ambulatory Surgery Centers 84.2% 78.2%
Herrin Hospital 18.9% 17.6%
Memorial Hospital of Carbondale 27.9% 25.9%
St. Joseph Memorial Hospital 15.6% 14.5%
Physicians Surgery Center* 12.2% 11.4%
Southern Illinois Orthopedic* 9.5% 8.8%
Other Hospitals and Ambulatory Surgery Centers 15.8% 21.8%
Heartland Regional Medical Center 9.9% 9.2%
Ferrell Hospital 1.7%
Franklin Hospital 0.6%
Harrisburg Medical Center 3.6%
Marshall Browning Hospital 0.8%
Pinckneyville Community Hospital 0.6%
Union County Hospital 0.0%
Marion Healthcare* 2.9% 2.7%
Pain Care Surgery* 2.0% 1.9%
Marion Surgery Center* 0.9% 0.9%

Market shares are calculated based on number of cases. Marion Surgery Center closed in 2016.
* Indicates Ambulatory Surgery Center.
Source: IHA COMPdata Reports 2011-2015

182. | also performed additional analyses using other data sources. In one analysis, | examined the
market share reports calculated by SIH as part of normal business. To highlight one report for
outpatient cardiovascular surgical services, SIH reported that it had a market share of 81.6% and
81.7% in 2011 and 2012, but once these market shares are adjusted to only include providers in the 7-
County Market, these market shares are 84.5% and 84.7%, respectively.?>? These results are
consistent with SIH having sufficient market power, and even monopoly power in outpatient surgical
Services.

183. | examined the types of outpatient services that SIH offered in the 7-County Market. Currently,

SIH is the only provider of outpatient linear accelerator therapy in the 7-County Market.??

252 51H0018294

253 Deposition of Phil Schaefer at 42:1-43:43; SIH’s CON Application for Permit to the Illinois Health Facilities and
Service Review Board for the SIH Cancer Center; IDPH Annual Hospital Questionnaire.
http://www.idph.state.il.us/about/hfpb/HospProf ABR.htm. Linear accelerator therapy is the use of high energy x-
rays in order to try to destroy cancer cells without damaging the surrounding tissue.
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Additionally, there are currently only three physicians in the neurosurgery specialization in the 7-
County Market, of which SIH has a relationship with each.?** According to IDPH data for hospitals
and ASCs, the only outpatient neurology surgeries completed in 2014 occurred in three hospitals
(Harrisburg Medical Center, Herrin Hospital, and Memorial Hospital of Carbondale). SIH hospitals
conducted 94.5% of these cases.?*®

184.  In conclusion, SIH has market shares for outpatient hospital services that are consistent with
monopoly power for commercially insured patients. SIH has sufficient market power for exclusive

dealing to be anticompetitive, and therefore this condition is present.

C. Condition 3: Competitors are Foreclosed from the Market

185.  In order for exclusive dealing to be anticompetitive, it must foreclose competitors from the
market. Foreclosure can be shown by examining the proportion of customers the sellers are excluded
from in the relevant product market. If less than 30% of the market is foreclosed, then exclusive
dealing may not be anticompetitive. However, foreclosure can occur if the exclusive dealing
significantly deters new entrants into the market. Sufficient foreclosure of the market is present in
this case.

186.  In order to examine the proportions of customers the exclusive dealing foreclosed, | used data
from SIH on the volume of outpatient surgical services for SIH hospitals for 2004 through 2016.2%
For each commercial insurer, | calculate the proportion of outpatient surgical revenue and cases each
insurer represented among commercial insurers and then examined the proportion for insurers with
exclusivity in their contract any time during the year. 1 also reported the proportion for insurers with
exclusivity in their contract and Health Alliance.?®” These results and the proportions for select
insurers are reported in Exhibit 19.

187.  Regardless if one examines the proportion based on revenue or cases, or if one includes or
excludes Health Alliance from the calculation during the periods when SIH did not have an exclusive
with Health Alliance in writing, the general conclusion is the same, the exclusive dealing foreclosed
the outpatient surgical market from 2007 through today.

254 Deposition of Phil Schaefer at 47:18-49:21.

25 See the 2014 reports for hospitals and ASCs at: http://www.idph.state.il.us/about/nfpb/HospProf ABR.htm and
http://www.idph.state.il.us/about/hfpb/ASTC%20Profiles.htm

256 S51H0017838.

257 As outlined in Section IX, Subsection B of this report, SIH and Health Alliance continued to act as if an
exclusivity provision still was enforced.
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Exhibit 19: Proportion of Outpatient Surgical Services by Commercial Insurer

Year
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Based on Revenues from Outpatient Surgery Cases

Insurers with Exclusivity 17% 16% 1% 50% 56% 58% 56% 43% 44% 40% 42% 48% 53%
Insurers with Exclusivity Plus Health Alliance 17% 16% 15% 50% 56% 58% 56% 61% 60% 57% 57% 65% 65%
BCBS 27% 25% 29% 32% 36% 38% 37% 42% 41% 37% 39% 44% 51%
Health Alliance 15% 14% 14% 17% 19% 19% 17% 18% 16% 17% 15% 17% 12%
Others Insurers with Exclusivity 1% 2% 1% 2% 2% 1% 2% 2% 3% 3% 3% 4% 2%
HealthLink 43% 47% 50% 46% 41% 39% 41% 37% 37% 35% 31% 23% 11%
Other Commercial Insurers 13% 11% 6% 4% 3% 3% 3% 3% 4% 8% 12% 13% 24%

Based on Number of Outpatient Surgery Cases

Insurers with Exclusivity 21% 23% 1% 58% 64% 64% 63% 44% 44% 42% 45% 49% 54%
Insurers with Exclusivity Plus Health Alliance 21% 23% 25% 58% 64% 64% 63% 65% 64% 62% 63% 71% 68%
BCBS 27% 28% 28% 32% 36% 38% 39% 42% 41% 39% 43% 46% 52%
Health Alliance 20% 22% 24% 25% 26% 24% 22% 21% 20% 20% 19% 21% 14%
Others Insurers with Exclusivity 1% 1% 1% 1% 2% 1% 1% 1% 2% 3% 2% 3% 2%
HealthLink 40% 39% 43% 39% 33% 34% 35% 33% 34% 31% 26% 19% 10%
Other Commercial Insurers 12% 10% 5% 3% 3% 3% 2% 2% 3% % 10% 11% 22%

The percentages reported are the share of outpatient surgical services provided by SIH hospitals for commercially insured patients. An insurer is assumed to have an exclusive if has
an exclusivity provision in the contract any time in the year. Other insurers with exclusives include PHCS, Group-West, and HFN. Any commercial insurer with unknown status or the
specific periods of exclusivity could not be identified are treated as not having an exclusive. Examples include Aetna, Cigna, Humana, and United HealthCare. For example, United
HealthCare was part of PHCS until 2003 (SIH0008442) and SIH had an exclusive with Aetna sometime during the 2004 to 2016 period (SIH00010912).

Source: SIH0017838
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188.  The exclusive contracts SIH entered into with insurers likely also foreclosed the market by
deterring entry to competitors. Because Medicaid reimburses at low rates and Medicare
reimbursement is fixed, providers need a healthy mix of commercially insured patients in order to
remain profitable and enter the market. This implies that current market participants in the market
(10 hospitals and 5 ASCs) and any new potential entrant could only compete for the remaining share.
Rex Budde explained that the reason for the exclusivity provisions in contracts with commercial
insurers was to prevent the doctors who were planning to build a new surgery center from obtaining a
contract with BCBS?*® and the lack of a contract with BCBS could harm the ability of new owners
purchase an existing ASC.%° Additionally, because of how physicians schedule surgeries, physicians
are likely to not use ASCs which have a significant share of their commercially insured patients
foreclosed.

189. In conclusion, the exclusive dealing foreclosed a sufficient share of the outpatient surgery market

and deterred entry. Therefore, this condition is present.

D. Condition 4: Duration of the Exclusive Arrangement is of Sufficient Duration

190. In order for exclusive dealing to be anticompetitive, the exclusive arrangement must be of
sufficient duration to have competitive harm. In this case, SIH entered into contracts with insurers
that were of sufficient duration or were structured in a way to falsely have the appearance of short-
term contracts but were effectively long-term contracts of sufficient duration to be anticompetitive.

191.  Economics of short-term contracts: One economic defense against sufficient duration is that
contracts are of short duration - no more than 1 year in length. But there are caveats to this defense.
The reason why these short-term contracts may not be anticompetitive is after the contract expires,
there is supposed to be a competitive process in which other sellers of a product are able to compete
for a contract. Each year, potential sellers know the exclusive contract is up for bid and all sellers
have a chance to bid on the next contract. However, in these types of situations, we would expect the
specific seller that has the exclusive contract to change over time. Furthermore, if these contracts are
continuously renewed or are automatically renewed without an expectation of either party to exit the
contract then these short duration contract are economically a long-term contract and are
anticompetitive when the other conditions are present.

192.  SIH’s short-term contracts are economically long-term contracts and of sufficient duration: As
applied to this case, the record shows that SIH and insurers were not allowed to discuss contracts with

outside parties; therefore, there was no potential for other providers to competitively bid on contracts.

258 The referring to Carbondale Surgi-Care. SIH0010694 and SIH0007855
259 51H0007227
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More importantly, many of SIH’s contracts with insurers were structured to appear as short-term
contracts which automatically renewed, or were contracts that lasted for one year and only select
pieces of the contract were renegotiated. This automatic renewal was present in contracts with Great-
West HealthCare of Illinois,?*° PHCS,%! and SelectHealth.?®? SIH’s series of contracts with Health
Alliance are an example of a series contract which was renewed on a regular basis. In the case of
BCBS, most contracts contained language that stated the contract shall be automatically renewed on a
year-to-year basis once the contract expired.?®® Between 2011 and 2012, BCBS signed a series of
one-year contracts which only had minimal changes from year to year.?®* In all of these cases, these
are short duration contracts which automatically renewed and acted economically like a long term
contract. There was also expectation to renew these contracts on an ongoing basis. These are
contracts that would be of sufficient duration for this condition to be present.

193.  Economics of long-term contracts: When a seller enters into a long-term contract (e.g. greater
than 1 year) and the other conditions for exclusive dealing to be anticompetitive are present, then a
long-term contract is anti-competitive. One economic defense that is often made when long-term
contracts exist in the presence of exclusive dealing is there is an exit provision in the contract.
However, if these exit provisions are costly to invoke or require an extensive amount of time in order
for the parties to exit the contract, then a long-term contract is anticompetitive even with the presence
of an exit provision because there is no chance the exit provision can be used.

194.  SIH’s long-term contracts had costly exit provisions that still make these contracts of sufficient
duration: SIH had long-term contracts with multiple insurers,?® which included language which
allowed the parties to generally exit the contract after 90 day written notice.?®® The language in these
contracts made it costly for insurers to exit the contract and SIH had no intention of exiting the
contracts. In the case of BCBS, the contract states that “Either party may at any time with at least
sixty (60) days written notice, request to renegotiate this term. SIH and Blue Cross agree that a
request to renegotiate will not be refused and both parties will make a good faith effort to reach

mutually agreeable terms. In the event an agreement is not reached the current terms and conditions

260 SIHO007464

261 SIH0007625-SIH0007626.

262 5IH0009475

263 Deposition of Rex Budde at 133:2-133:15 noting that BCBS contracts are (“...generally long-term contracts.”)
SIH0000171, SIHO000190, SIH0000192, SIH0000253, SIH0000270, SIH000280, and SIH0000289

264 S1H0000273 and SIH0000274

265 For example, Group Health Plan (SIH0007449) and HFN (SIH0007580) had contracts which stated the contract
was inforce until terminated. SIH also signed contracts with Health Alliance and BCBS that were for multiple
years.

266 For example, the Health Alliance contract states, (“A party may terminate this Agreement without cause at any
time upon providing the other party ninety (90) days prior written notice.”) SIH0007544.
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will remain in effect or either party may exercise its discretionary right to terminate this
agreement...”?%” After signing the contract with BCBS, Cindy Sears made it clear SIH never had to
agree to any new rates and therefore BCBS was stuck in the contract.%®

195.  Furthermore, when BCBS attempted to add Marion HealthCare as an in-network provider in
2011, SIH understood the cost to BCBS to exiting the exclusivity provision was costly. SIH declined
eliminating the exclusivity provision when asked by Marion HealthCare. ?° This implied that SIH
and BCBS would need to reopen negotiations, at a significant cost to BCBS. This cost to BCBS of
exiting the contract is made clear in a string of emails. Michael Kasser of SIH responded to an inquiry
about Marion HealthCare and BCBS’ request to cancel the exclusivity provision in the SIH’s contract
with BCBS, writing, “I have no idea why would give up a competitive advantage that we bargained
for in return for getting paid lower rates.”?® To which Cindy Sears responded, “Our contract does
allow that BCBS can give us a rate increase in exchange for an exception to the Exclusivity provision.
I know Blue Cross won’t do this because it costs more than a contract with the Marion surgery center
would bring in so | may be able to make Blue Cross look like the bad guy in this.”?"* Cindy Sears
made this clear to Brenda Lane of BCBS a few days later, writing “I know our contract provides that
rates can be renegotiated in exchange for SIH waiving exclusivity but when Lee asked me about
waving this a few months ago, there was no indication we would get better rates in exchange.”2"

196.  While it is unclear what the new negotiated rates would be if SIH even agreed to a new higher
rate, BCBS would have liked to have a contract with Marion HealthCare?” and BCBS must have
found the cost of exiting the contract with SIH too high. Opening up negotiations would imply
insurers would need to pay more for inpatient hospital services and outpatient surgical services. Based
on payments by BCBS in 2011 at SIH hospitals for inpatient hospital services ($15.2 million),?* if
renegotiated inpatient hospital service prices increased by average discounts for exclusivity SIH tried
to negotiate with HealthLink,?”® then BCBS would need to pay $0.6 million to $1.67 million more for

267 S|H0000271

268 Cindy Sears writing, (“There is a caveat to the exclusivity language that we can renegotiate terms if the market
changes but there’s no commitment that we have to agree to new rates.”) SIH0006318

269 For example, in an email to the SIH Board, CEO Rex Budde admitted, (“for years we [SIH] have had an
exclusive contract with Blue Cross for outpatient services that barred any newcomers to the market from
participating in the contract. We did this in exchange for better pricing. During conversations...with Marion
HealthCare... they asked us to waive the contract restriction, and we declined...”) SIH0010694. Also see
Deposition of Rex Budde at 232:20-232:23 stating (“Q. Is it correct to say that SIH declined to voluntarily waive the
exclusivity provision that it had with Blue Cross Blue Shield? A. Yes.”).

270 S|H0005604

271 5|H0005603

272 5|H0003488

273 Deposition of Brenda Lane at 77:10-78:6.

274 In 2011, BCBS paid SIH hospitals $15,190,047 for inpatient hospital services. SIH0017837.

275 51H0011491-SIH011495
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inpatient hospital services.?’® This does not account for higher payments for outpatient surgery or
other medical services SIH provides to BCBS members.

197.  In conclusion, SIH structured contracts in a manner that is consistent with sufficient duration, by
either automatically renewing contracts or having costly exit provisions. Therefore, this condition is

present.

E. Condition 5, Part 1: Evidence the Exclusive Dealing Restrained Trade and Harmed Competition

198.  The conditions that are required for a tying arrangement and exclusive dealing to be
anticompetitive are different, but the exclusivity provisions in SIH’s contracts restrained trade and
harmed competition through the same mechanism. Both forbid commercial insurers from contracting
with non-SIH affiliated ASCs. Therefore, the anticompetitive effects on outpatient surgical services
is similar for tying and exclusive dealing. Therefore, | refer to the detailed arguments in Section X,
Subsection F of this report, and only restate that main points as to how the exclusivity provisions
would restrain trade and harm competition:

(A) The exclusivity provisions in the contracts restricted patient choice of provider for
commercially-insured and non-commercially insured patients seeking outpatient surgical
services (e.g. reduces access).

(B) The exclusivity provisions forced patients to utilize more expensive providers for outpatient
surgical services, harming price competition among providers (e.g. increases prices).

(C) The exclusivity provisions harmed competition in terms of non-price dimensions, including
quality (e.g. reducing quality).

(D) Depositions of SIH personal and internal documents indicate that SIH understood the exclusivity
provisions hurt SIH’s competitors, restrained trade and hurt competition.

199. In conclusion, the exclusivity provisions in SIH’s contracts with commercial insurers restrained
trade and harmed competition in the market for outpatient surgical services. The exclusivity
provisions reduced access to care, including to patients that did not have an insurer with exclusivity,

increased the prices that insurers and patients faced, and reduced quality.

F. Condition 5, Part 2: Anticompetitive Effects Outweigh Pro-competitive Effects
200.  Often firms that engage in exclusive dealing will argue that there are legitimate business
justifications for the exclusive dealing. If these pro-competitive effects of the exclusive dealing

outweigh the anticompetitive effects and that these pro-competitive effects could not be achieved

276 The discounts were [Jfjand | depending on the service. To get back to the price without exclusivity, the
corresponding increase In prices are 3.95% and 11.11%.
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without the exclusive dealing arrangement, the exclusive dealing might be considered pro-
competitive.

201.  Inthis section, | examine some potential justifications, most of which would be the same type of
theoretical or potential pro-competitive business justifications for evaluating these exclusivity
provisions as a tying arrangement (Section X, Subsection G). Similar to the previous section, |
highlight the lack of standing for common justifications as they apply to exclusive dealing and leave
the details to Section X, Subsection G.?"” These theoretical justifications are:

(A) That loss of outpatient surgical patient volume to competition can affect SIH’s revenues and
profits. This is just competition and is not a legitimate business justification.

(B) That loss of outpatient surgical patient volume may harm quality provided to patients treated at
SIH. While theoretically, in rare instances, there can be a relationship between volume and
quality, any gains from increased volume can be achieved after some minimal threshold of
volume. Furthermore, SIH has sufficient volume to achieve these thresholds even without the
need for the exclusivity provisions and SIH’s operating rooms are at or near capacity.
Furthermore, the Illinois CON permit process specifically is designed to address this issue by not
allowing providers to enter a market where demand could not support the existing and new
providers.

(C) That loss of outpatient surgical volume can hurt SIH’s ability to provide unprofitable community
benefits. From the prospective of antitrust, the pro-competitive effect must be related to
commercially insured patients that require outpatient surgical services. Therefore, this is not a
legitimate business justification. Furthermore, SIH made profits in the range of $18 to $64
million per year that can be used to provide these unprofitable community benefits.

202.  In conclusion, these exclusivity provisions were to maintain outpatient surgical service volumes
and steer customers away from competitors. These anticompetitive effects outweigh the potential

business justifications.

G. Condition 6: Anticompetitive Intent

203.  While not a necessary condition, anticompetitive intent is a persuasive argument that exclusive
dealing is anticompetitive. Internal SIH documents and depositions of SIH employees show that the
intent of SIH entering into the exclusivity provisions with commercial insurers was not to promote

competition (e.g. be pro-competitive by improving quality or other means) but was instead intended

217 | reserve my right to further expand on any these business justifications and rebut any other legitimate business
justifications that SIH or SIH’s experts may suggest in the future.
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to protect SIH’s business.2’®2"9 This shows the real anticompetitive intent of SIH and is already

outlined in Section X, Subsection E of this report.

H. Conclusion
204.  The necessary conditions for exclusive dealing to be anticompetitive are present in this case.

Furthermore, this exclusive dealing restrained trade and harmed competition.

XI1. Economic Damages to Marion HealthCare

205.  In this section, | assume that SIH is found to have violated antitrust law by engaging in either an
anticompetitive tying arrangement or anticompetitive exclusive dealing. If SIH is found liable for a
tying arrangement, the economic damages suffered by Marion HealthCare is from 2004 through
today. If SIH is found liable for exclusive dealing, the economics damages suffered by Marion
HealthCare is from 2007 through today. If SIH is found liable of both tying and exclusive dealing,
then economic damages is the greater of the two.

206.  Regardless, whether these exclusivity provisions in contracts with insurers are viewed as a tying
arrangement or exclusive dealing, SIH designed these contracts with insurers intentionally to steer
outpatient surgery patients away from Marion HealthCare and other potential entrants to the
market.?8 Therefore, if the contracts are treated as a tying arrangement or exclusive dealing, the
mechanisms for how Marion HealthCare was damaged are the same. These contracts damaged
Marion HealthCare’s commercial insurance business in the following four ways:

(A) Loss of commercially insured patients where the insurer had an exclusive:?®! These patients

would be treated as out-of-network if a patient utilized Marion HealthCare. Because of cost
sharing, insured patients had little economic incentive to utilized Marion HealthCare.
Furthermore, starting in 2009 and maybe earlier, BCBS began targeting physicians and patients
in order to reduce the number of outpatient surgery cases performed at out-of-network providers.

In particular, BCBS sent letters stating the physician needed to stop using Marion HealthCare.

278 Deposition of Cindy Sears at 39:12-39:22 stating (“Q. In any event, the question is: How did the hospital come
about deciding that it did not want freestanding outpatient surgery centers or freestanding imaging centers to have a
contract with this plan? A. | proposed exclusivity because there were a lot of freestandings popping up, and that
affects our outpatient business. | had proposed a much broader definition, and we negotiated back and forth and
settled on those two counties.”) and further stating that SIH signed off on the exclusive when ask if this was also
SIH’s intent at 41:11-41:15.

279 As noted by Rex Budde, the purpose of the exclusivity was to maintain their volumes and the “assumptions” used
in determining rates. See Deposition of Rex Budde at 24:24-25:20, 29:2-29:18, 30:1-30:18, and 146:11-147:3. Also
Deposition of Rex Budde at 31:7-31:24, 33:14-33:19, and 33:20-34:4.

280 Deposition of Cindy Sears at 64:18-65:16; 80:12-80:18, and 81:4-81:8. Also see SIH0009938.

281 Deposition of Rex Budde at 187:17-187:23 stating without an insurance contract, patients cannot go to a
provider.
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These letters threatened to exclude the physician from BCBS’s network if the physician
continued to use Marion HealthCare.?®2 Upon information and belief, BCBS and other insurers
also contacted patients directly when a patient scheduled outpatient surgery and attempted to
receive prior authorization for the surgery from the insurer. The net result is patients who were
covered by commercial insurance that had an exclusive with SIH reduced their utilization of
Marion HealthCare.

(B) Due to scheduling of surgeries, Marion HealthCare saw a reduction in the number of outpatient

surgical patients with other commercial insurance that did not have an exclusive: Operating

rooms and physicians generally schedule similar types of surgeries back-to-back in order to
make fewer errors and operate as efficiently as possible. For this reason, the office of a physician
will schedule multiple surgeries on a particular day based on the type of procedure and not based
on the type of insurance. In order for a physician to treat multiple patients on the same day at
different locations, the physician must prepare and conduct surgeries in one location, then drive
to another location, and repeat the preparation before surgeries can be done at a second location.
This is compounded by the fact that some surgeries may take longer because of unforeseen
reasons, further complicating scheduling. The inability to schedule all surgeries at the same
location in a day increases the cost to the physician, and the net result is physicians eventually
schedule surgeries at a location other than Marion HealthCare. Upon information and belief,
multiple physicians have made this concern clear to Marion HealthCare and have significantly
reduced their utilization of Marion HealthCare.

(C) Loss of ability to attract new physicians and expand service offerings due to scheduling

challenges and the need to take lower rates of reimbursement from commercial insurers without

exclusives: Because of the physician scheduling issues listed above, Marion HealthCare has
limited ability to attract new physicians and expand the number and type of services it offers.
Additionally, because of the declining outpatient surgical volume of Marion HealthCare, upon
information and belief, HealthLink has used this weakened position to potentially negotiate
lower rates in 2012 with Marion HealthCare than expected in a but-for world.

(D) The inability to contract with Health Alliance: SIH had a written exclusive agreement with
Health Alliance for all or parts of 2003 through 2005, and 2007 through 2010. While Marion

HealthCare attempted to contract with Health Alliance, upon information and belief, the actions

taken by SIH and Health Alliance make it appear both are likely engaging in exclusivity beyond

282 BCBSIL002057- BCBSIL002059; BCBSIL002067- BCBSIL002069; BCBSIL002072; BCBSIL002075-
BCBSIL002077
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the timeframes outlined in written contracts.?®> Marion HealthCare was damaged because of the
inability to obtain a contract due to SIH’s exclusivity provisions with Health Alliance from 2003
through 2005 and 2007 through 2010, and likely beyond the written timeframes.

207.  If the exclusives in these contracts were effective and damaged Marion HealthCare, we would
expect to see the number of outpatient surgery cases increasing at SIH facilities and decreasing at
Marion HealthCare among the three most important commercial insurers in the area (e.g. BCBS,
HealthLink, and Health Alliance). This pattern would start occurring in 2007 and would accelerate
after 2009 when BCBS sent letters to physicians threatening to terminate their contract with BCBS
for using Marion HealthCare.

208.  Exhibits 20, 21, and 22 report the results of this analysis by reporting the number of outpatient
surgery cases at SIH hospitals and ASCs, and Marion HealthCare?®* for the insurers of BCBS,
HealthLink, and Health Alliance. 285 All of these Exhibits show that SIH saw significant increases in
the number of commercially insured cases whereas Marion HealthCare saw large declines, as
expected.

(A) BCBS: After 2007, SIH saw a large increase in their number of BCBS cases, whereas after 2008,
Marion HealthCare saw a decline in the number of BCBS cases.

(B) HealthLink: In the case of HealthLink, which never had an exclusive with SIH, Marion
HealthCare saw a steady drop in the number of cases after 2007. In contrast, SIH saw a large
increase in cases in 2009 through 2012, and slowly declined after 2013. This trend is consistent
with BCBS gaining significant market share on HealthLink after 2012.

(C) Health Alliance: Health Alliance did not have a contract with Marion HealthCare during the
entire period. SIH demanded exclusivity with Health Alliance in 2003, even prior to Marion

HealthCare opening for business in April of 2004. Marion HealthCare saw a decline from about

283 See Section 1X, Subsection A of this report for argument supporting this claim.

284 Dr. Guato performed a total of 24 outpatient surgeries cases reimbursed by BCBS, 14 cases reimbursed by
HealthLink, and 5 cases reimbursed by Health Alliance at Marion HealthCare from 2008 until 2011. Excluding
these cases would indicate a smaller share for Marion HealthCare after 2009, increasing lost profits. Dr. Guato’s
cases are included in this analysis and damage calculations. Dr. Voss performed a total 376 outpatient surgery cases
reimbursed by BCBS, 280 cased reimbursed by HealthLink, and 22 cases reimbursed by Health Alliance from 2004
until retirement in 2010. In a but-for world Marion HealthCare’s efforts to replace these physicians would have
likely been more successful and any drop off in cases after 2010 would not have occurred. Even if Dr. Voss’
outpatient surgical cases at Marion HealthCare are excluded from the analysis, it does not materially change the
conclusions of these Exhibits.

285 The number of cases per year (2004-2016) data for SIH hospitals was obtained from SIH0017838 for BCBS,
HealthLink, and Health Alliance. The number of cases per year (2007-2015) for Physicians Surgery Center and
Southern Illinois Orthopedic Center were obtained from SIH0009558 and SIOC0001 for BCBS and Health Alliance.
Marion HealthCare’s number of BCBS and HealthLink cases for were obtained from Marion HealthCare VVolume
Reports for 2005 through 2016. Marion HealthCare’s number of Health Alliance cases were obtained from a
Marion HealthCare Report for 2005 through 2016.
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50-60 cases per year from 2007-2010 to under 10 cases per year by 2014. In contrast, after the

exclusive was re-signed in 2007, SIH saw increases in Health Alliance cases.

Exhibit 20: BCBS Outpatient Surgical Cases at Marion HealthCare and SIH
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Exhibit 21: HealthLink Outpatient Surgical Cases at Marion HealthCare and SIH
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Exhibit 22: Health Alliance Outpatient Surgical Cases at Marion HealthCare and SIH
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209.  To estimate the economic damages to Marion HealthCare, | utilize a yardstick approach. The
yardstick is the share of outpatient surgical claims Marion HealthCare had in a period when it was
least impacted by the exclusivity provisions in SIH’s contracts with insurers. This yardstick period is
from 2005 through 2008.2% During this period, Marion HealthCare had a market share of 22.6% of
BCBS outpatient surgical services. This is indicated by the horizontal solid black line in Exhibit 23.
In a but-for world we would expect this share to be rather constant; however, SIH’s contracts with
insurers made Marion HealthCare’s share of BCBS patients decrease (indicated by the darker bars
being below the horizontal line after 2009). The difference between the horizontal line of 22.6% and
the actual share of Marion HealthCare is the percent of cases Marion HealthCare lost due to SIH’s
anticompetitive behavior. By multiplying this percent of lost cases with the total number of cases in
each year from 2009 through 2016, we are able to estimate the number of BCBS cases Marion
HealthCare lost due to the anticompetitive behavior. The same process was utilized for HealthLink,

but the yardstick share is based on HealthLink outpatient surgery data.’

286 The period from 2005 through 2008 includes the first full year in which Marion HealthCare and Physician
Surgery Center preformed outpatient surgeries. This period is also includes some times when the BCBS exclusive
provision was effective because it would take time for the exclusive contracts to become binding and change
physician scheduling behavior, especially considering that the exclusive was not known to parties outside of SIH
and the insurer.

287 The yardstick share is 34.1% for HealthLink.
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Exhibit 23: Share of BCBS Outpatient Surgery Cases
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100%
90%
80%
70%
60%
50%
40%
30%

o _I_I_I_I
10% I
0% . - [ | | | — —

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

® Marion SIH

210.  Utilizing the yardstick approach, Marion HealthCare lost a total of 5,870 BCBS cases and 2,776
HealthLink cases from 2009 through 2016. To put these into dollar terms, | multiplied these lost cases
by the revenue per case and profit per case that Marion HealthCare received from each insurer.?®
The estimated lost revenues and lost profits Marion HealthCare suffered due to SIH’s anticompetitive
behavior are:?°

(A) BCBS: Lost revenue of $13,676,573 and lost profit of $6,987,143.
(B) HealthLink: Lost revenue of $8,019,602 and lost profit of $4,856,311.

288 Marion HealthCare’s estimate revenue per case was the average revenue per case for 2005 through 2016. This
revenue per case was $2,330 for BCBS and $2,889 for HealthLink. | also estimated the cost per case to be $1,139.66
for 4,000 cases utilizing total expenditures and total cases for Marion HealthCare. If more cases are performed, cost
per case would be lower. Profit per case is revenue per case minus cost per case.

289 As check to these numbers, | used a similar yardstick approach where the yardstick was the average profit made
by Marion HealthCare from 2005 through 2008. This profit averaged $2.7 million per year. | then compared the
yardstick profit to the actual profit reported by Marion HealthCare from 2009 through 2015. This results in a lost
profit of $16,106,299.
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211.  These damage calculations apply to liability for tying arrangements and exclusive dealing
because they consider damages over a period where SIH would be liable for both.

212.  Ina but-for world, Marion HealthCare would have been able contract with Health Alliance. If
SIH is found liable for anticompetitive tying arrangement, the entire period of damages is from 2004
through today.?®® However, if SIH is liable only for an anticompetitive exclusive dealing, then
damages are from 2007 through today. Because Marion HealthCare did not have a contract with
Health Alliance, | utilized the BCBS yardstick share of 22.6%. Damages for tying and exclusive
dealing are as follows:

(A) Tying: Marion HealthCare lost 4,420 cases, $10,298,539 in revenue, and $5,261,272 in profits
from 2005 through 2016.%%*

(B) Exclusive Dealing: Marion HealthCare lost 3,965 cases, $9,239,354 in revenue, and $4,720,160
in profits from 2007 through 2016.

213.  Inconclusion, Marion HealthCare was damaged from SIH’s anticompetitive behaviors. These
estimated economic damages equal $32 million in lost revenues and $17.1 million in lost profits if
SIH is liable for anticompetitive tying and equal $31 million in lost revenue and $16.6 million in lost
profits if SIH is liable for anticompetitive exclusive dealing. Counsel for the Plaintiff requested that |
inform the court that these calculations are before trebling of damages, which Counsel has informed

me is applied when antitrust law is violated.

XI11. Conclusions
214.  Based on my investigations, | have arrived at the following conclusions:

(A) SIH coerced commercial insurers into contracts which excluded freestanding ambulatory
surgical centers and in some cases, excluded other types of providers (e.g., freestanding imaging
centers) from being in-network providers in the health insurance plans offered by these
commercial insurers.

(B) These contracts are anticompetitive tying arrangements when all the conditions for a tying
arrangement to be anticompetitive are present. This tying arrangement foreclosed non-SIH
affiliated, freestanding ASCs from commercially insured patients seeking outpatient surgery
services and harmed competition. The tying arrangement also damaged Marion HealthCare.
These tying arrangements decreased the intensity of competition in the market and also acted as

a deterrent to other potential competitors to the market.

2% Given that 2004 was not a full year in operation, no damages were calculated for this year.
291 There were 1,333 lost cases from 2007 through 2010.
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(C) These contracts are anticompetitive exclusive dealings where all the conditions for exclusive
dealing to be anticompetitive are present. These exclusivity provisions in contracts with
commercial insurers foreclosed non-SIH affiliated, freestanding ASCs from commercially
insured outpatient surgery patients, harmed competition, and damaged Marion HealthCare.
These exclusive dealings decreased intensity of competition in the market and also acted as a
deterrent to other potential competitors to the market.

(D) The damages to Marion HealthCare for commercially insured patients equate to $32.0 million in
lost revenues and $16.8 million in lost profits if SIH is liable for violating antitrust law through
an illegal tying arrangement and $31 million in lost revenues and $16.3 million in lost profits if
SIH is liable for violating antitrust law through illegal exclusive dealing. Counsel for the
Plaintiff requested that | inform the court that these calculations are before trebling of damages,
which Counsel has informed me is applied when antitrust law is violated.

(E) Most importantly, the people living in southern Illinois were harmed significantly and will
continue to be harmed if this anticompetitive behavior continues. The exclusive contracts that
SIH entered into with insurers and SIH’s acquiring larger numbers of physician practices which
refer patients for outpatient surgical services forces commercially insured patients to use more
expensive providers. This not only increase the out-of-pocket health care expenses these
patients and their employers must pay, but it also translates into higher health insurance

premiums.
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I declare under penalty of perjury that the foregoing is true and correct,

DATE: 3/29/2017 ‘A /5/

h/ R. Bowblis
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Appendix A

Curriculum Vitae of John R. Bowblis
(As of March 25, 2017)
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Curriculum Vitae: John R. Bowblis

Biographical Summary

Campus Mailing Address: Home Mailing Address:
Department of Economics P.O. Box 163
Miami University Oxford OH, 45056
800 E. High St.
Oxford, OH 45056 Homepage:

http://sites.google.com/site/jbowblis/

Phone and Email Address:

Office: 513-529-6180 Citizenship:
jbowblis@miamiOH.edu U.S. Citizen
Education
Ph.D (2008) Economics, Rutgers University, New Brunswick, NJ
M.A. (2004) Economics, Rutgers University, New Brunswick, NJ
B.S. (2002) Economics (Honors Program), King’s College, Wilkes-Barre, PA

Academic Employment History

2014 — Present Associate Professor of Economics
Department of Economics, Farmer School of Business, Miami University, Oxford, OH.

2010 - Present Research Fellow
Scripps Gerontology Center, Miami University, Oxford, OH.

2008 — 2014 Assistant Professor of Economics
Department of Economics, Farmer School of Business, Miami University, Oxford, OH.

2003 - 2008 Instructor
Department of Economics, Rutgers University, New Brunswick, NJ.

2003 — 2008 Graduate Research Assistant
Institute for Health, Health Care Policy, and Aging Research, Rutgers University,
New Brunswick, NJ.

Consulting Employment and Affiliations

2014 - Present Academic Affiliate
The Brattle Group, Cambridge, MA

2013 — Present Special Consultant
Economists, Inc., Washington, DC

2007 —2008 Research Economist
Princeton Economics Group, Princeton, NJ
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Published and Forthcoming Peer-Reviewed Papers”

1. Antwi YA, Bowblis JR. The Impact of Nurse Turnover on Quality of Care and Mortality in Nursing Homes:
Evidence from the Great Recession. American Journal of Health Economics, forthcoming.

2. Roberts A, Bowblis JR. How Does Rurality Influence the Staffing of Social Service Departments in Nursing
Homes? The Gerontologist, forthcoming.

3. Bowblis JR, Applebaum R. How Does Medicaid Reimbursement Impact Nursing Home Quality? The Impact
of Small Anticipatory Changes. Health Services Research, forthcoming.

4. Brunt CS, Bowblis JR. Health Insurer Market Power and Employer Size: An Empirical Evaluation of Insurer
Concentration and Wages through Compensating Differentials. Applied Economics, forthcoming.

5. Roberts A, Bowblis JR. 2017. Who Hires Social Workers? Structural and Contextual Determinants of Social
Service Staff in Nursing Homes. Health & Social Work 42(1): 15-23.

Staffing, Quality, and Exit Decisions. Review of Industrial Organization 50(1): 43-68.

7. Bowblis JR, Brunt CS, Grabowski DC. 2016. Competitive Spillovers and Regulatory Exploitation by Skilled
Nursing Facilities. Forum for Health Economics & Policy 19(1): 45-70.

8. Bowblis JR, Horowitz J, Brunt CS. 2016. Ownership Status and Length of Stay in Skilled Nursing Facilities:
What Does Treating Ownership as Endogenous Tell Us? Journal of Applied Gerontology 35(3): 303-320.

9. Bowblis JR, Lucas J, Brunt CS. 2015. The Effects of Antipsychotic Quality Reporting on Antipsychotic and
Psychoactive Medication Use. Health Services Research 50(4): 1069-87.

10. Bowblis JR. 2015. The Cost of Regulation: More Stringent Staff Regulations and Nursing Home Financial
Performance. Journal of Regulatory Economics 47(3): 325-38.

11. Bowblis JR, Vassallo A. 2014. The Effect of Closure on Quality: The Case of Rural Nursing Homes. 2014.
Journal of Competition Law & Economics 10(4): 909-31.

12. Lucas J, Chakravarty S, Bowblis JR, Gerhard T, Kalay E, Paek E, Crystal S. 2014. Antipsychotic Medication
Use in Nursing Homes: A Proposed Measure of Quality. International Journal of Geriatric Psychiatry 29(10):
1049-61.

13. Brunt CS, Bowblis JR. 2014. Health Insurer Market Power and Primary Care Consolidation. Economic Letters
125(1): 61-6.

14. Bowblis JR, Brunt CS. 2014. Medicare Skilled Nursing Facility Reimbursement and Upcoding. Health
Economics 23(7): 821-40.

15. Brunt CS, Bowblis JR. 2014. Health IT Adoption, Productivity, and Quality in Primary Care. Applied
Economics 46(15): 1716-27.

16. Bowblis JR. 2014. Nursing Home Prices and Market Structure: The Effect of Assisted Living Industry
Expansion. Health Economics, Policy and Law 9(1): 95-112.

17. Bowblis JR, McHone H. 2013. An Instrumental Variables Approach to Post-Acute Care Nursing Home
Quality: Is There a Dime’s Worth of Evidence that Continuing Care Retirement Communities Provide Higher
Quality? Journal of Health Economics 32(5): 980-96.
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18.

19.

20.

21.

22.

23.

24.

25.

26.

217.

28.

29.

30.

31.
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Bowblis JR, Hyer K. 2013. Nursing Home Staffing Requirements and Input Substitution: Effects on
Housekeeping, Food Service, and Activities Staff. Health Services Research 48(4): 1539-50.

Bowblis JR, Meng H, Hyer K. 2013. The Urban-Rural Disparity in Nursing Home Quality Indicators: The Case
of Facility-Acquired Contractures. Health Services Research 48(1): 47-69.

Bowblis JR, Crystal S, Intrator O, Lucas J. 2012. Response to Regulatory Stringency: The Case of
Antipsychotic Medication Use in Nursing Homes. Health Economics 21(8): 977-93.

Bowblis JR, Lucas J. 2012. The Impact of State Regulations on Nursing Home Care Practices. Journal of
Regulatory Economics 42(1): 52-72.

Bowblis JR. 2012. Market Structure, Competition from Assisted Living Facilities, and Quality in the Nursing
Home Industry. Applied Economic Perspectives and Policy 34(2): 238-57.

Bowblis JR. 2011. Staffing Ratios and Quality: An Analysis of Minimum Direct Care Staffing Requirements
for Nursing Homes. Health Services Research 46(5): 1495-1516.

Bowblis JR, North P. 2011. Geographic Market Definition: The Case of Medicare Reimbursed Skilled Nursing
Facility Care. Inquiry 48(2): 138-54.

Grabowski DC, Bowblis JR, Lucas JA, Crystal S. 2011. Labor Prices and the Treatment of Nursing Home
Residents with Dementia. International Journal of the Economics of Business 18(2): 273-92.

Bowblis JR. 2011. Ownership Conversion and Closure in the Nursing Home Industry. Health Economics 20(6):
631-44.

Bowblis JR, Yun M. 2010. Racial and Ethnic Disparities in the Use of Drug Therapy. Social Science Research
39(4):674- 84.

Bowblis, JR. 2010. The Decline in Infant Death Rates, 1878-1913: The Role of Early Sickness Insurance
Programs. The Journal of Economic History 70(1): 221-32.

Prince J, Akincigil A, Kalay E, Walkup J, Hoover D, Lucas J, Bowblis JR, Crystal S. 2008. Psychiatric
Rehospitalization among Elderly Persons in the United States. Psychiatric Services 59(9): 1038-45.

Akincigil A, Bowblis JR, Levin C, Jan S, Patel M, Crystal S. 2008. Long Term Adherence to Evidence Based
Secondary Prevention Therapies after Myocardial Infarction. Journal of General Internal Medicine 23(2): 115-
21.

Akincigil A, Bowblis JR, Levin C, Walkup JT, Jan S, Crystal S. 2007. Adherence to Antidepressant Treatment
among Privately Insured Patients Diagnosed with Depression. Medical Care 45(4): 363-69.

Scientific Publications and Reports (Non-peer Reviewed)

1.

2.

Bowblis JR, Applebaum R. 2015. How Does Medicaid Reimbursement Impact the Quality of Ohio Nursing
Homes? Oxford, OH: Scripps Gerontology Center. Miami University.

Applebaum R, Bowblis JR. 2014. A Review of the Reimbursement Approach for Ohio’s Assisted Living
Medicaid Waiver Program. Oxford, OH: Scripps Gerontology Center. Miami University.
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Testimony, Depositions, and Expert Reports

For defendants in J. B. Poindexter & Co, Inc., et al. v. Kellerman Coachworks, Inc., et al. (Case No. 2013 CVH
1867, Court of Common Pleas, Clermont County, Ohio). Export Report (April 2014), Supplemental Expert
Report (July 2014), Deposition (August 2014), Rebuttal Expert Report (September 2014), Supplemental
Rebuttal Expert Report (October 2014). Industry and Primary Litigation Issue: Trade Secrets and
Economic Damages in Specialty Vehicles - Funeral Hearses.

For plaintiffs in support of an application for preliminary injunction in Collins Inkjet Corporation v. Eastman Kodak
Company (Civil Case. No. 1:13-cv-00664-MRB, United States District Court for the Southern District of
Ohio, Western Division). Declaration, Rebuttal Declaration, Deposition (November 2013), Testimony
(December 2013). Industry and Primary Litigation Issue: Aftermarket Economic Tying in
Commercial Printers.

Presentations

2016: 14" Annual International Industrial Organization Conference; AcademyHealth Annual Research
Meeting; Midwest Economics Association Annual Meeting

2015: 50 Years of Medicare & Medicaid Conference; Mallory-Wilson Center Symposium (Miami
University); Midwest Economic Association Annual Meeting; University of Michigan

2014: Employment Relations Healthcare Conference; Midwest Economics Association Conference; 5
Biennial Conference of the American Society of Health Economics

2013: 11" Annual International Industrial Organization Conference; Midwest Biopharmaceutical

Statistics Workshop; Midwest Economic Association Annual Meeting; Southern Economics
Association Annual Meetings

2012: 4™ Biennial Conference of the American Society of Health Economics; Ball State University;
Indiana University-Purdue University Indianapolis (IUPUI)
2011: 8™ World Congress on Health Economics; AcademyHealth Annual Research Meeting; AEA

Annual Meetings; Miami University; Midwest Economic Association Annual Meeting; Scripps
Gerontology Center; Tulane University; University of South Florida

2010: 3" Biennial Conference of the American Society of Health Economics; Midwest Economic
Association Annual Meeting; Scripps Gerontology Center; The Gerontological Society of
America Annual Meeting

2009: The Gerontological Society of America Annual Meeting

2008: Department of Justice — Antitrust Division; DePaul University; Federal Trade Commission; Miami
University; Penn State University; RAND; The College of New Jersey; University of Maryland —
Baltimore County; University of Nebraska — Omaha; University of North Carolina — Greensboro

2007: Rutgers University; University of Medicine and Dentistry of New Jersey

Current Grants

2016-2021 Co-Investigator (Principal Investigator of Subcontract). National Institute on Minority Health and
Health Disparities (NIMHD) - 1R01 MD070729-01 (PI: Shippee). “System Factors and Racial
Disparities in Nursing Home Quality of Life and Care.” Funding: $1,771,171 (Subcontract:
$180,213).

Completed Grants

Summer 2016  Principal Investigator. Miami University Summer Research Appointment; Grant to Promote
Research; and Farmer School of Business Summer Research Grant. (PI: Bowblis). “Systematic
Biases in the Size and Professional Composition of Inspection Teams: Consequences on the
Nursing Home Inspection Process.” Funding: $15,400.
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Summer 2015  Principal Investigator. Miami University Farmer School of Business Summer Research Grant;

Department of Economics Summer Research Grant. (Pl: Bowblis). “The Impact of Nurse
Turnover and Quality of Care: Evidence from the Great Recession.” Funding: $7,000.

2013 - 2015 Investigator. State of Ohio, Office of Medicaid Assistance (OMA) (P1: Applebaum, Mehdizadeh).

“Measuring Ohio’s Progress in Achieving a Balanced System of Long-Term Services and
Support.” Funding: $458,221.

Summer 2014 Principal Investigator. Miami University Farmer School of Business Summer Research Grant;

Department of Economics Summer Research Grant (Pl: Bowblis). “The Effect of Stringent Nurse
Staffing Regulations on Nursing Home Financial Performance.” Funding: $7,000.

Summer 2013  Principal Investigator. Miami University Department of Economics Summer Research Grant. (PI:

Bowblis). “Competitive Spillovers and Regulatory Exploitation by Skilled Nursing Facilities.”
Funding: $6,000.

2012 - 2013 Investigator: Ohio Department of Job and Family Services (ODJFS) (PI: Applebaum,

Mehdizadeh). “Proposal to Provide Data to Improve Ohio’s Long-Term Services and Supports
System: Phase 11” Funding: $221,634.

Summer 2012  Principal Investigator. Miami University Summer Research Appointment; Grant to Promote

Research; and Farmer School of Business Summer Research Grant. (Pl: Bowblis). “Market
Structure and Continuing Care Retirement Communities.” Funding: $15,000.

2007 — 2009 Graduate Assistant and Co-Investigator. Retirement Research Foundation - RRF# 2007-152 (PI:

Lucas, Crystal). “Patterns and Guideline Consistency of Antipsychotic Drug Use In Nursing
Homes.”

2005 - 2009 Graduate Assistant. National Institute of Mental Health (NIMH) - 1R01 MH076206-01 (PI:

Crystal). “Depression Care among Elderly Nursing Home Residents.”

Awards and Honors

James Robeson Junior Faculty Research Excellence Award. Miami University, 2016

The Leo Award for recognition of outstanding achievement in professional achievement who graduated within
15 years. King’s College, 2016.

Excellence in Career Development Award in recognition of supporting of career development services to
undergraduate students. Miami University, 2016.

Most Outstanding Research Submitted for Presentation at the AcademyHealth Annual Research Meeting, 2011.
2" Best Poster in Drug Utilization Studies Special Interest Group at the 25™ International Conference on
Pharmacoepidemiology & Therapeutic Risk Management (ISPE), 2009.

Peter Asch Memorial Scholarship for Outstanding Research in Applied Microeconomics. Department of
Economics, Rutgers University, 2007.

Sidney I. Simon Award for Excellence in Undergraduate Teaching. Department of Economics, Rutgers
University, 2006.

Graduate Fellowship. Department of Economics, Rutgers University, 2002-2003.

Aquinas Society. King’s College, 2002.

Omicron Delta Epsilon Economic Honor Society. King’s College, 2001.

Moreau Scholarship. King’s College, 1999-2002.
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Courses Taught

Miami University — Economics Undergraduate (Fall 2008 — Spring 2016) — 27 sections:
Examining Economic Data and Models (13 times):  Fall 2008, 2009 (x2), 2012 (x2), 2013 (x2);
Spring 2009, 2011 (x2), 2012, 2015 (x2), 2016 (x2)
Health Economics (9 times): Fall 2011 (x2), 2014 (x2), 2015 (x2); Spring 2010, 13, ‘14
Economics of Regulation (2 times): Spring 2013, 2014
Depart. Honors: Economics of Antitrust (1 time): Fall 2011
Miami University — Economics Masters (Spring 2009 — Spring 2012) — 4 sections:
Topics in Microeconomics (Industrial Organization of the Healthcare Sector) (4 times): Spring 2009 -2012

Rutgers University — Economics Undergraduate (Summer 2003 — Summer 2010) — 17 sections:

Health Economics (7 times): Spring 2007, 2008 (x2); Summer 2005, 2007, 2008, 2010
Econometrics (7 times): Fall 2005, 2006 (x2); Spring 2005-2007; Summer 2006
Introduction to Microeconomics (2 times): Summer 2003-2004

Money and Banking (2 times): Fall 2003-2004

Intermediate Microeconomics (1 time): Spring 2004

Student Advising

Ph.D Level

Rutgers University — Ph.D. in Economics:
2013:  Xuelian Zhang

M.A. Level

Miami University — Masters in Economics:
2015:  Alex McCorkle (Chair); Neel Shivdasani
2013:  Collin English (Chair)
2012:  Heather McHone (Chair); Keith Meyers; Marc PunKay
2010:  Kurtis Grimes; Paige lversen; Joseph Keller
2009:  Phillip North (Chair)

Undergraduate Level

Miami University — University Honors — Chair:
2012:  Andrew Ghattas

Miami University — Departmental Honors — Chair:
2015/2016: Derek Hoodin
2013/2014: Adam Motley
2012/2013: Benjamin Heebsh
2011/2012: Clark Johns
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Ad Hoc Peer Review and Discussant Services

Ad Hoc Journal Peer Reviews:
American Journal of Health Economics Journal of Applied Gerontology
American Journal of Managed Care Journal of the American Geriatrics Society
Applied Economics Journal of Gerontology: Social Sciences
Demography Journal of Health Economics
Economic Modelling Journal of Health Politics, Policy and Law
Evaluation & the Health Professions Journal of Regulatory Economics
Health Affairs Medical Care
Health Economics Medical Care Research and Review
Health Policy Milbank Quarterly
Health Services Research Nonprofit and Voluntary Sector Quarterly
Inquiry Review of Industrial Organization
International Journal of Geriatric Psychiatry The Gerontologist

Journal of Applied Economics and Policy

Ad Hoc Grant Reviews:
Foundation for Informed Medical Decision Making (FIMDM)
National Science Foundation (NSF)

Ad Hoc Conference Reviews:

21 IAGG World Congress of Gerontology and Geriatrics, 2016
6™ Biennial ASHEcon Conference, 2016

5t Biennial ASHEcon Conference, 2014

AcademyHealth Annual Research Meeting — Aging Theme, 2014

Discussant:

2016: 6™ Biennial ASHEcon Conference; 14" Annual International Industrial Organization Conference;
Midwest Economic Association Annual Meeting

2015: 6™ Annual Midwest Health Economics Conference (MHEC); Midwest Economic Association
Annual Meeting

2014: 5" Annual Midwest Health Economics Conference (MHEC); Midwest Economic Association
Annual Meeting

2013: 4™ Annual Midwest Health Economics Conference (MHEC); 11" Annual International Industrial
Organization Conference; Midwest Economic Association Annual Meeting; Southern Economics
Association Annual Meetings

2012: 3 Annual Midwest Health Economics Conference (MHEC); 4™ Biennial Conference of the
American Society of Health Economics

2011: 2" Annual Midwest Health Economics Conference (MHEC); Midwest Economic Association
Annual Meeting

2010: 39 Biennial Conference of the American Society of Health Economics; Midwest Economic

Association Annual Meeting

Select Quotes in Print, Online, Radio and Television Media (Original Outlet)

Print and Online

AARP Bulletin; American College of Physicians Advocate; Boise Weekly; Cincinnati Enquirer; Columbus CEO;
Columbus Dispatch; Dayton Daily News and Affiliates; Pittsburgh Tribune- Review; PBS Frontline; Plains Dealer;
ProPublica; The Capital Times; TD Ameritrade: Ticker Tape Monthly; U.S. News and World Reports; WOSU News

Radio
Bloomberg Radio: The Hays Advantage; NPR Affiliate Radio WYSO; WHIO Reports

Television
WHIO Reports (Dayton); Fox19-WXIX-TV (Cincinnati)
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Other Professional Service
Service to Profession
2015 - AcademyHealth’s Long-Term Services and Support Interest Group Advisory Committee
Service to Community
2013 - 2015 United Way of Oxford, Ohio and Vicinity, Board Member
Service to Miami University
University Level
2012-14 Graduate Achievement Fund Committee
2013 Ad Hoc Reviewer for Committee on Faculty Research, Faculty Research Grants Program
2010-13 Faculty Adviser to Fraternity
2011 Greek Awards Judge
Divisional Level (Farmer School of Business)
2014- Committee for the Evaluation of Administrators (Chair 2015-)
2010- Career Services Committee (Chair 2015-)
Department Level (Economics)
2016— Placement/Recruiting Committee
2015~ Research Committee
2014— Tenure Track Recruiting Committee (Chair 2016-)
2012-15 Undergraduate Studies Committee
2011-13 Placement Committee
2011 Ad Hoc Honors Review Committee
2008-11 Graduate Studies Committee
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Appendix B
Materials Reviewed and Relied Upon

Internal Documents

o Bates Numbered Items from Marion HealthCare, SIH, and third parties

o Data provided by external sources through subpoena (e.g. Heartland Regional Medical Center,
insurers).

e Marion HealthCare Patient Zip Code Analysis Reports

e Marion HealthCare Claims Records and Reports

Affidavits, Declarations, Motions, and Depositions

e Proposed Third Amended Complaint
o Deposition Transcripts
o Declaration of Dion Sarthy

External Data Sources

e Area Health Resource File

o lllinois Hospital Association (IHA) COMPdata
Illinois Department of Public Health Annual Hospital Questionnaire. Available at:
http://www.idph.state.il.us/about/hfpb/HospProf ABR.htm

e lllinois Department of Public Health Ambulatory Surgical Treatment Center Facility Data
Profiles http://www.idph.state.il.us/about/hfpb/ASTC%20Profiles.htm

e BCBS Price Comparison Tool

e SAS Zip Code and County Location Tools

Publically Available Documents Provided To or Required by Government

e SIH Community Health Needs Assessments

o CON Applications to the Illinois Health Facilities and Service Review Board

e Oppositions to CON Applications to the Illinois Health Facilities and Service Review
Board

Academic Literature and Reports

e 2010 DOJ/FTC Horizontal Merger Guidelines.

e American Hospital Association’s “Trendwatch Chartbook 2016: Trends and Affecting Hospitals
and Health Systems” Available at:
http://www.aha.org/research/reports/tw/chartbook/2016/2016chartbook.pdf.

e 2014 Survey of American’s Physicians; available at:
http://www.physiciansfoundation.org/uploads/default/2014 Physicians_Foundation_Biennial Ph
ysician_Survey Report.pdf

¢ American Medical Association. 2012. Competition in Health Insurance: A Comprehensive Study
of U.S. Markets. 2012 Update

e Capps, C. S. 2014. From Rockford to Joplin and Back again: the impact of economics of hospital
merger enforcement. Antitrust Bulletin 59(3): 443-478.
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Courtemanche, C. and Plotzke, M. 2010. Does competition from ambulatory surgical centers
affect hospital surgical output? Journal of Health Economics 29:765-773.

Elzinga, K. G. and Hogarty, T. F. 1973. The problem of geographic market delineation in
antimerger suits. Antitrust Bulletin 45-81.

Elzinga, K. G. and Swisher, A. W. 2011. Limits of the Elzinga-Hogarty test in hospital mergers:
The Evanston Case. International Journal of the Economics of Business 18(1): 133-146.

Gaynor, M., and Town, R. 2012. The impact of hospital consolidation — Update. The Synthesis
Project, Policy Brief No. 9 Princeton, NJ: Robert Wood Foundation.

Russo, C.A., Elixhauser, A., Steiner, C., and Wier, L. Hospital-Based Ambulatory Surgery, 2007.
HCUP Statistical Brief #86. February 2010. Agency for Healthcare Research and Quality,
Rockville, MD.

Schuur, J. D. and Venkatesh, A, K. 2012. The Growing Role of Emergency Departments in
Hospital Admissions. New England Journal of Medicine 367(5): 391-393.

Venkatesh, A. K., Dai, Y., et al. 2015. Variation in US Hospital Emergency Department
Admission Rates by Clinical Condition. Medical Care 53(3): 237-244.

Vistnes, G. 2000. Hospitals, mergers, and two-staged competition. Antitrust Law Journal 67(3):
671-692.

Vogt, W.N. and Town, R. 2006. How has hospital consolidation affected the price and quality of
hospital care? The Synthesis Project, Policy Brief No. 9 Princeton, NJ: Robert Wood Foundation.

Newspaper/Magazine Articles, Press Releases, and Other Publically Available Information

https://www.bcbsil.com/insurance-basics/understanding-health-insurance/glossary
http://www.ilga.gov/legislation/ilcs/ilcs3.asp?ActiD=1216&ChapterID=21
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-
Payment/AcutelnpatientPPS/index.html?redirect=/AcutelnpatientPPS
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNProducts/downloads/AmbSurgCtrFeepymtfctsht508-09.pdf
http://kff.org/other/state-indicator/total-population/?currentTimeframe=0
http://kff.org/medicaid/state-indicator/medicaid-to-medicare-fee-
index/?currentTimeframe=0
http://www.forbes.com/sites/merrillmatthews/2015/01/05/doctors-face-a-huge-medicare-
and-medicaid-pay-cut-in-2015/print/
http://money.cnn.com/2014/04/21/news/economy/medicare-doctors/

“Inpatient or outpatient hospital status affects your costs.” Available at:
https://www.medicare.gov/what-medicare-covers/part-a/inpatient-or-outpatient.html.
Are You a Hospital inpatient or Outpatient? If you have Medicare — Ask! Available at
https://www.medicare.gov/Pubs/pdf/11435.pdf.

BJC Collaborative FAQ. http://www.sih.net/about/bjc/fag/.
https://www.ruralhealthinfo.org/topics/critical-access-hospitals
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-
MLN/MLNProducts/downloads/CritAccessHospfctsht.pdf

Southern Illinois University-Carbondale Factbook 2015-2016. Available at:
http://www.irs.siu.edu/quickfacts/pdf factbooks/factbook16.pdf
https://bhw.hrsa.gov/shortage-designation/hpsas
https://bhw.hrsa.gov/shortage-designation/muap

Videos from SIH Medical Group’s Facebook page
http://www.jacksonbiz.org/infocenter/majoremployers.html
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e http://www.rwjf.org/en/library/research/2006/02/how-has-hospital-consolidation-
affected-the-price-and-quality-of.html

Examples of BCBS Insurance Offerings

e Blue Choice Preferred Silver PPOSM 103 - Three $0 PCP Visits for Coverage Period:

01/01/2017-12/31/2017
e Blue Choice Preferred Bronze PPOSM 107 - One $0 PCP Visit for Coverage Period:

01/01/2017-12/31/2017
o Blue Choice Preferred Silver PPOSM 109 - Standardized for Coverage Period:

01/01/2017-12/31/2017
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
Benton Division
Marion HealthCare, LLC,
Plaintiff,
VS. Case No: 12 CV 0087-SMY-PMF

Southern Illinois Healthcare,l

N N N N N N N N N

Defendant.

THIRD AMEDED COMPLAINT
Antitrust

Plaintiff Marion HealthCare, L.L.C. brings this civil action alleging primarily
violations of federal and state antitrust law and seeking damages and further relief
enjoining defendant Southern Illinois HealthCare (“SIH) from entering into, maintaining
or enforcing contracts that prevent commercial insurance companies and similar business
organizations including, but not limited to BlueCross and Blue Shield of Illinois,
(BlueCross), Health Alliance Medical Plans (Health Alliance), Group Health Plan (GHP),
PHCS, HFN, St. Mary’s Med. Center of Evansville (dba, SelectHealth), and Great-West
HealthCare of Illinois, Inc. (Great-West) from contracting with SIH’s competitors,
including Plaintiff, under Sections 1 and 2 of the Sherman Act, 15 U.S.C. 88 1, 2, and
the Illinois Antitrust Act, and to otherwise remedy the effects of their unlawful conduct.

In short, through exclusionary agreements and ongoing related conduct, including

exclusive dealing, tying and monopolization, Defendant has substantially suppressed

! Plaintiff’s Second Amended Complaint includes counts against Health Care Service Corporation, d/b/a
Blue Cross and Blue Shield of Illinois. Due to the Court’s dismissal of those counts, they are not repeated
here but are incorporated by reference. Plaintiff reserves all rights to challenge that dismissal in any
subsequent appeal.
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competition for outpatient surgical services in a specified, relevant market in southern

Illinois. By foreclosing competition in this way, Defendant’s conduct is harming

healthcare consumers through higher prices, diminished choice of outpatient service

providers, reduced innovation, and higher barriers to entry for competing service

providers — classic indicia of harm to competition which the antitrust laws are intended to

remedy.

1.

Plaintiff alleges as follows:
I. NATURE OF THE ACTION

Plaintiff alleges relevant product markets, in the alternative, the first set
encompassing the second. The first set of relevant product consists of (a) general
acute-care inpatient hospital services, including pediatric services and neonatal care
services (generally referred to as “hospital services”), and (b) outpatient surgical
services, where both (a) and (b) services may be reimbursed by any payors, including
commercial insurance, government payors (e.g., Medicare, Medicaid) and self-pay.
Alternatively, as discussed below, the second set of relevant product markets —
submarkets of the first set of relevant markets but relevant markets in their own right
— consists of (1) general acute-care inpatient hospital services, including pediatric
services and neonatal care services (generally referred to as “hospital services”)
reimbursed by commercial health insurers, and (2) outpatient surgical services
reimbursed by commercial health insurers.

The relevant geographic market comprises Williamson County and Jackson

County, Illinois and the surrounding area. Defendant SIH has monopoly power in the
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relevant product markets in Williamson County and Jackson County, Illinois and the
surrounding area.

3. In the relevant geographic market, SIH has approximately a 77% share of the
market for inpatient hospital services reimbursed by commercial insurers and a
greater than 85.3% share of the market for outpatient services reimbursed by
commercial insurers. Similarly, SIH has approximately a 72.3% share of the market
for inpatient hospital admissions and 75% market share for inpatient days reimbursed
by all payors. SIH has a greater than 77.2% share of the market for outpatient
services reimbursed by all payors. Most all health insurance companies in the
relevant geographic market consider SIH a “must-have” hospital system for health
plans because it is by far the largest hospital system in the region and the only local
provider of certain essential services.

4. SIH has maintained its monopoly power in the relevant markets by entering into
contracts with commercial health insurer(s), including, but not limited to BlueCross,
Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West which exclude
competitors in the relevant geographic market from the insurers’ health-care provider
networks (“exclusionary contracts). These exclusionary contracts effectively prevent
insurers from contracting with other health-care facilities that compete with SIH,
including Plaintiff Marion HealthCare, L.L.C. (“Marion HealthCare”).

Most patients must pay SIH substantially more for its outpatient surgical services,
as compared to having the procedure performed in an independent (i.e., non-SIH-

partially or wholly owned) freestanding outpatient setting. SIH’s exclusionary
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contracts effectively prevent members of the public from accessing competing full
service outpatient surgical services in a cost-efficient manner.

5. SIH’s exclusionary contracts Vviolate the antitrust laws and have reduced
competition and enabled SIH to maintain and extend its monopoly power in the
provision of outpatient surgical services, to the detriment of the public. By means of
these contracts and its monopoly power, SIH has (1) delayed and prevented the
expansion and entry of SIH’s competitors, likely leading to higher health-care costs
and higher health insurance premiums; (2) limited price competition for price-
sensitive patients, likely leading to higher health-care costs for those patients; and (3)
reduced quality competition between SIH and its competitors. In this case, there is no
valid procompetitive business justification for SIH’s exclusionary contract.

6. SIH’s exclusionary contracts constitute illegal tying and exclusive dealing in
violation of Sections 1 of the Sherman Act and corresponding state law and also have
enabled SIH to maintain and extend its monopoly power unlawfully in the relevant
markets in violation of Section 2 of the Sherman Act, 15 U.S.C. § 2.

7. With respect to the commercial insurance carriers known to have entered into
exclusive dealing arrangements with SIH,

a. The exclusivity agreements with BlueCross are attached hereto and
incorporated herein as Exhibit A (Bates No. SIH 0101, 0271, 0332, and 0434
and 0493)) BlueCross is a division of Health Care Service Corporation, a
Mutual Legal Reserve Company, an independent licensee of the BlueCross
and BlueShield Association. BlueCross is the largest health insurance

company in Illinois, providing more than 6.5 million members with health
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insurance coverage, including Illinois residents of Williamson and Jackson
Counties and the local surrounding areas. BlueCross is recognized by
Defendant as the largest payer in Southern Illinois (See attached Exhibit B
(Bates No. SIH 7227)) There are approximately 12.9 million citizens in
Illinois, almost half of whom are covered by some type of BlueCross primary
insurance plan. BlueCross is the dominant health insurer in Illinois and
Williamson County and Jackson County and the surrounding area. Further,
taking into account secondary or supplemental insurance plans, well over half
of all citizens are covered by some type of BlueCross plan.

According to an Illinois Department of Insurance report, in 2010
BlueCross held a dominant market share of the group health insurance market,
receiving 47.76% of all premiums for insurance companies selling group
health plans in the state, while the next closest health insurance company
competitor had a market share of 6.46%; BlueCross received 49.40% of all
premiums paid for individual Life and Property and Casualty insurance, while
a subsidiary, HCSC Insurance Services Company, received another 6.27%j;
and, finally BlueCross had a market share of 98.64% of the premiums for all
insurance companies in lllinois related to direct premiums for federal
employee health plans.

An article published July 17, 2012 in Crain’s Chicago Business Cites
BlueCross as holding 48.13% of the Illinois market in accident and health
insurance in 2011, according to an annual report of the National Association

of Insurance Commissioners. Its nearest competitor was United HealthCare of
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Illinois, with 10.24% of the Illinois market in accident and health insurance in
2011, according to the report. However, in the relevant product market as
defined below, United HealthCare’s market penetration has been inhibited by
an agreement entered into by SIH with HFN, in which, in exchange for
exclusivity, STH agreed not to contract its “must-have” hospitals with United
HealthCare or Coalition America. (See attached Exhibit C (Bates No. SIH
7578-7579))

b. The exclusivity agreement with Health Alliance is attached hereto and
incorporated herein as Exhibit D (Bates No. SIH 7524) Health Alliance is
believed to be the third largest payor in the Relevant Geographic Market.
Health Alliance is the largest health plan in downstate Illinois, serving more
than 400,000 members in Illinois, lowa, Nebraska, and Washington. In
Illinois, the company offers employer group health plans, individual health
plans, Medicare replacement plans, Stand-Alone Prescription Drug plans,
Medicaid replacement plans, Dual-Eligible (Medicare and Medicaid) plans,
State of Illinois Employee plans, and State of Illinois Retiree plans through
Total Retiree Advantage Illinois.

c. GHP, PHCS, HFN, SelectHealth, and Great-West are smaller payors in the
Relevant Geographic Market. The disclosed exclusivity agreements with

these companies are attached hereto and incorporated herein as:

Exhibit Bates No. Insurance Company
E SIH 7454 GHP

F SIH 7640 PHCS

G SIH 7583 HFN

H SIH 7488 Great-West
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8.

10.

11.

The SelectHealth agreement has not yet been produced. Each insures,
administers or lends its network to other plans covering a significant number
of covered lives in the market. The combination of these smaller plans and
the two market leaders, BlueCross and Health Alliance, are believed to
foreclose more than 50% of the relevant product market described below.

SIH’s federal IRS tax returns filed November 11, 2011 show annual consolidated
net patient revenues in excess of $357 million for 2010, with profits shown at line 19
(revenue less expenses) of $44,617,208.00.

1. DEFENDANTS, JURISDICTION,
VENUE AND INTERSTATE COMMERCE

Defendant SIH is a nonprofit corporation organized and existing under the laws of
the State of Illinois, with its principal place of business in Carbondale, Illinois. As a
non-profit corporation, Defendant SIH receives substantial benefits from Illinois
taxpayers in that it is allowed to operate its business without paying state or federal
income taxes and it does not pay property taxes.

The commercial insurance companies with which Defendant has entered into
exclusive dealing arrangements directly or indirectly provide and/or administer
individual and group health insurance coverage to Illinois citizens throughout the
state, including Williamson and Jackson Counties, Illinois.

Plaintiff brings this action pursuant to Section 4 of the Sherman Act, 15 U.S.C. §

4, to prevent and restrain violations by SIH and BlueCross of Sections 1 and 2 of the
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Sherman Act, 15 U.S.C. 88 1, 2, and pursuant to the Illinois Antitrust Act (740 ILCS
10).

12.  This Court has subject matter jurisdiction over this action under Section 4 of the
Sherman Act, 15 U.S.C. § 4, and 28 U.S.C. 88 1331, 1337(a), and 28 U.S.C. § 1367.

13.  SIH maintains its principal place of business and transacts business in this
District. SIH entered into the agreements at issue in this District and committed the
acts complained of in this District. SIH’s conduct has had anticompetitive effects and
will continue to have anticompetitive effects in this District. Consequently, this Court
has personal jurisdiction over the Defendant, and venue is proper in this District
under 15 U.S.C. § 22, and 28 U.S.C. § 1391.

14.  SIH is engaged in, and its activities substantially affect, interstate trade and
commerce. It contracts with governmental and commercial health insurers located
inside and outside of Illinois to be included in their provider networks. These
providers of governmental and commercial health insurance make substantial
payments to SIH in interstate commerce.

I1l. RELEVANT MARKETS

A. Relevant Product Market — Inpatient and Outpatient Services as
Reimbursed by All Payors

1) The sale of inpatient hospital services

15.  The sale of inpatient hospital services is a relevant product market.

16. Inpatient hospital services are a broad group of medical and surgical diagnostic
and treatment services that include an overnight stay in the hospital by the patient.

Inpatient hospital services exclude (1) services at hospitals that serve solely children,
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17.

18.

19.

military personnel or veterans; (2) services at outpatient-only facilities that provide
same-day service only; and (3) psychiatric, substance abuse and rehabilitation
services. Although individual inpatient hospital services are not substitutes for each
other (e.g., pediatric, obstetrics and cardiac services are not substitutes for each
other), the various individual inpatient hospital services can be aggregated for
analytic convenience.

The market for the sale of inpatient hospital services excludes outpatient services
because patients cannot substitute outpatient services for inpatient services in
response to a sustained price increase. There are no other reasonably interchangeable
services for inpatient hospital services.

While patients receiving inpatient hospital services ultimately are financially
responsible to the provider for those services, the overwhelming majority of patients
are reimbursed for those financial obligations by one or more third-party payors.
Third-party payors include commercial insurance companies and government payors.

Commercial health insurers include managed-care organizations (e.g. BlueCross,
Health Alliance, HealthLink, Aetna, United Healthcare, CIGNA, SelectHealth, and
Great-West or other HMOs or PPOs), rental networks (such as HealthLink,
BlueCross, Health Alliance, GHP, PHCS, and HFN), and self-funded plans. Rental
networks serve as a secondary network used by health insurance companies looking
for network coverage or discounts outside of their own networks or by self-insured
employers; they are used by small and mid-sized health insurance companies to offer
clients national coverage. Self-funded plans may access provider networks through

managed-care organizations or rental networks. Although not all of these are risk-
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20.

21.

22.

23.

bearing entities, they can be referred to collectively as “commercial health insurers.”
BlueCross and various competing commercial health insurance providers sell both
group and individual health insurance plans; however, it should be noted that group
plans, if available to healthcare consumers, are far more attractive, and on
information and belief far more prevalent, because of their lower premiums. Many
commercial health insurance providers, including BlueCross and Health Alliance,
also sell Medicare supplement plans and Medicare replacement plans to patients who
are or otherwise would be Medicare enrollees.

Unlike most other commercial service transactions in the economy, the cost for
inpatient hospital services is not exclusively determined by the provider or patient and
like services can be drastically different in price, depending upon the third-party
payor.

Commercial insurance plans generally reimburse at a much higher rate than
government payors such as Medicare or Medicaid. Inpatient hospital providers will
often negotiate reimbursement rates with various commercial insurance carriers.

Reimbursement rates by Medicare, Medicaid and TRICARE are fixed and non-
negotiable.

Reimbursements by Medicare, Medicaid and TRICARE are often at or below cost
and thus only marginally, if at all, contribute to a producer’s viability. For providers
who elect to provide services to Medicare, Medicaid and TRICARE enrollees, at or
below-cost reimbursements for services by Medicare, Medicaid and TRICARE must
be offset by the substantially greater reimbursements by commercial insurers if the

provider is to remain commercially viable.

10
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24,

25.

26.

Although inpatient services reimbursed by government payors may be taken into
account as constituting a broader relevant market which also includes services
reimbursed by commercial insurance, as a practical matter the government payors
provide a relatively insignificant source of financial input for providers of inpatient
Services.

Consequently, a hypothetical monopolist provider of inpatient hospital services
sold to commercial health insurers or patients not covered by any governmental
insurance programs could profitably maintain supracompetitive prices for those
services over a sustained period of time.

Conversely, a hypothetical provider of inpatient hospital services foreclosed from
adequate reimbursements from commercial health insurers to offset losses from

Medicare, Medicaid and TRICARE reimbursements would not be financially viable.

2) The sale of outpatient surgical services

27.

28.

The sale of outpatient surgical services is a relevant product market. Just as for
inpatient hospital services, patients receiving outpatient surgical services ultimately
are financially responsible to the provider for those services, but the overwhelming
majority of patients are reimbursed for those financial obligations by one or more
third-party payors. Third-party payors include commercial insurance companies and
government payors.

Commercial insurers and similar companies generally negotiate reimbursement
rates with providers for outpatient surgical services so that when a covered individual
incurs expenses for covered medical services, the reimbursement paid by the

insurance carrier is at a predetermined rate. In this fashion, the insurance carriers

11
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29.

30.

serve as the de facto buyer of covered outpatient surgical services and the providers
(doctors, hospitals, surgery centers, laboratories, etc.) are the sellers.

Outpatient surgical services are a broad group of surgical diagnostic and surgical
treatment services that do not require an overnight stay in a hospital. Outpatient
surgical services are typically performed in a hospital or other specialized facility,
such as a freestanding ambulatory surgery center that is licensed to perform outpatient
surgery. (The term “outpatient surgical services,” as commonly understood and as
used herein, unless otherwise specified, therefore includes both outpatient surgical
services performed in a hospital and outpatient surgical services performed in other
specialized facilities, typically freestanding ambulatory surgery centers.) Outpatient
surgical services are distinct from procedures routinely performed in a doctor’s office.
Outpatient surgical services exclude inpatient services at hospitals or other facilities
that serve solely children, military personnel or veterans. Although individual
outpatient surgical services are not substitutes for each other (e.g., orthopedic and
gastroenterological surgical services are not substitutes for one another), the various
individual outpatient surgical services can be aggregated for analytic convenience.

The market for the sale of outpatient surgical services excludes inpatient hospital
services because health plans and patients would not substitute inpatient care for
outpatient surgical services in response to a sustained price increase. There are no
other reasonably interchangeable services for outpatient surgical services. As an
example, freestanding ambulatory surgical centers cannot provide inpatient hospital
services. Essentially, ambulatory surgical centers provide only outpatient surgical

services.

12





Case 3:12-cv-00871-MAB Document 127 Filed 02/17/16 Page 13 of 70 Page ID #2972

31.

32.

33.

34.

35.

36.

Unlike most other commercial service transactions in the economy, the cost for
outpatient surgical services is not exclusively determined by the provider or patient
and like services can be drastically different in price, depending upon the third-party
payor.

Commercial insurance plans generally reimburse at a much higher rate than
government payors such as Medicare or Medicaid. Outpatient surgical providers will
often negotiate reimbursement rates with various commercial insurance carriers.

Reimbursement rates by Medicare, Medicaid and TRICARE are fixed and non-
negotiable.

Reimbursements by Medicare, Medicaid and TRICARE are often at or below cost
and thus only marginally, if at all, contribute to a producer’s viability. For providers
who elect to provide services to Medicare, Medicaid and TRICARE enrollees, at or
below-cost reimbursements for services by Medicare, Medicaid and TRICARE must
be offset by the substantially greater reimbursements by commercial insurers if the
provider is to remain commercially viable.

Although outpatient services reimbursed by government payors may be taken into
account as constituting a broader relevant market which also includes services
reimbursed by commercial insurance, as a practical matter the government payors
provide a relatively insignificant source of financial input for providers of outpatient
Services.

There are no reasonable substitutes or alternatives to outpatient surgical services
sold to commercial health insurers. A healthcare provider’s negotiations with

commercial health insurers are separate from the process used to determine the rates
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paid by government payors, and health-care providers could, therefore, target a price
increase just to commercial health insurers. Commercial health insurers cannot shift
to government rates in response to an increase in rates for outpatient surgical services
sold to commercial health insurers, and patients who are ineligible for Medicare,
Medicaid, or TRICARE cannot substitute those programs for commercial health
insurance in response to a price increase for commercial health insurance.

37.  Consequently, a hypothetical monopolist provider of outpatient surgical services
sold to commercial health insurers or patients not covered by any governmental
insurance programs could profitably maintain supracompetitive prices for those
services over a sustained period of time.

38.  Conversely, a hypothetical provider of outpatient surgical services foreclosed
from adequate reimbursements from commercial health insurers to offset losses from
Medicare, Medicaid and TRICARE reimbursements would not be financially viable.

39.  Consequently, although government payors may be viewed as included in a larger
relevant market also including commercial insurance, government payors provide
relatively negligible financial input to outpatient service providers and do not
meaningfully constrain their competitive behavior.

B. Relevant Product Market — Inpatient and Outpatient Services as
Reimbursed by Commercial Insurers

1) The sale of inpatient hospital services to commercial health insurers
40.  The sale of inpatient hospital services reimbursed by commercial health insurers

is a relevant product market.
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41. Inpatient hospital services are a broad group of medical and surgical diagnostic
and treatment services that include an overnight stay in the hospital by the patient.
Inpatient hospital services exclude (1) services at hospitals that serve solely children,
military personnel or veterans; (2) services at outpatient-only facilities that provide
same-day service only; and (3) psychiatric, substance abuse and rehabilitation
services. Although individual inpatient hospital services are not substitutes for each
other (e.g., pediatric, obstetrics and cardiac services are not substitutes for each
other), the various individual inpatient hospital services can be aggregated for
analytic convenience.

42.  While patients receiving inpatient hospital services ultimately are financially
responsible to the provider for those services, the overwhelming majority of patients
are reimbursed for those financial obligations by one or more third-party payors. The
market for the sale of inpatient hospital services reimbursed by commercial health
insurers excludes outpatient services because health plans and patients would not
substitute outpatient services for inpatient services in response to a sustained price
increase. There are no other reasonably interchangeable services for inpatient hospital
Services.

43. Unlike most other commercial service transactions in the economy, the cost for
inpatient hospital services is not exclusively determined by the provider or patient and

like services can be drastically different in price, depending upon the third-party

payor.
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44,

45.

46.

Commercial insurance plans generally reimburse at a much higher rate than
government payors such as Medicare or Medicaid. Inpatient hospital providers will
often negotiate reimbursement rates with various commercial insurance carriers.

Commercial health insurers include managed-care organizations (e.g. BlueCross,
Health Alliance, HealthLink, Aetna, United Healthcare, CIGNA, SelectHealth, and
Great-West or other HMOs or PPOs), rental networks (such as HealthLink,
BlueCross, Health Alliance, GHP, PHCS, and HFN), and self-funded plans. Rental
networks serve as a secondary network used by health insurance companies looking
for network coverage or discounts outside of their own networks or by self-insured
employers; they are used by small and mid-sized health insurance companies to offer
clients national coverage. Self-funded plans may access provider networks through
managed-care organizations or rental networks. Although not all of these are risk-
bearing entities, they can be referred to collectively as “commercial health insurers.”
Commercial health insurers do not include government payors (Medicare, Medicaid,
and TRICARE). BlueCross, Health Alliance, and various competing commercial
health insurance providers sell both group and individual health insurance plans;
however, it should be noted that group plans, if available to healthcare consumers, are
far more attractive, and on information and belief far more prevalent, because of their
lower premiums.

The market for the sale of inpatient hospital services reimbursed by commercial
health insurers excludes sales of such services to government payors. The primary
government payors are the federal government’s Medicare program (coverage for the

elderly and disabled), the joint federal and state Medicaid programs (coverage for
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47.

48.

49,

low-income persons), and the federal government’s TRICARE program (coverage for
military personnel and families). The federal government sets the rates and schedules
at which the government pays health-care providers for services provided to
individuals covered by Medicare, Medicaid, and TRICARE.

Reimbursement rates by Medicare, Medicaid and TRICARE are fixed and non-
negotiable.

In contrast, commercial health insurers negotiate rates with health-care providers
and sell health insurance policies to organizations and individuals, who pay premiums
for the policies. Insurers generally negotiate discounted but above-cost rates with
providers so that when a covered individual incurs expenses for covered medical
services, the reimbursement paid by the insurance carrier is at a discounted rate. In
this fashion, the insurance carriers serve as the buyer of covered health care services
and the providers (doctors, hospitals, surgery centers, laboratories, etc.) are the
sellers. When an individual covered under such policy incurs expenses for medical
care, the commercial health insurer pays a portion of those incurred expenses, usually
directly to the provider, subject to the terms and conditions of the insurance policy.
Generally, the rates that commercial health insurers pay health-care providers are
substantially higher than those paid by government payors (Medicare, Medicaid, and
TRICARE). Additionally, the state of Illinois contracts for the purchase of
commercial health insurance for employees employed by the state, including, among
others, state workers, teachers, lawmakers, judges and a host of other individuals.

There are no reasonable substitutes or alternatives to inpatient hospital services

sold to commercial health insurers. A healthcare provider’s negotiations with
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50.

51.

52.

commercial health insurers are separate from the process used to determine the rates
paid by government payors, and health-care providers could, therefore, target a price
increase just to commercial health insurers. Commercial health insurers cannot shift
to government rates in response to an increase in rates for inpatient hospital services
sold to commercial health insurers, and patients who are ineligible for Medicare,
Medicaid, or TRICARE cannot substitute those programs for commercial health
insurance in response to a price increase for commercial health insurance.

Government payors provide a relatively insignificant source of financial input for
providers of inpatient services. Reimbursements by Medicare, Medicaid and
TRICARE are often at or below cost and thus only marginally, if at all, contribute to a
producer’s viability. For providers who elect to provide services to Medicare,
Medicaid and TRICARE enrollees, at or below-cost reimbursements for services by
Medicare, Medicaid and TRICARE must be offset by the substantially greater
reimbursements by commercial insurers if the provider is to remain commercially
viable

Consequently, a hypothetical monopolist provider of inpatient hospital services
sold to commercial health insurers or patients not covered by any governmental
insurance programs could profitably maintain supracompetitive prices for those
services over a sustained period of time.

Conversely, a hypothetical provider of inpatient hospital services foreclosed from
adequate reimbursements from commercial health insurers to offset losses from

Medicare, Medicaid and TRICARE reimbursements would not be financially viable.

2) The sale of outpatient surgical services to commercial health insurers
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53.

54.

55.

The sale of outpatient surgical services reimbursed by commercial health insurers
is a relevant product market. Just as for inpatient hospital services, insurers generally
negotiate discounted rates with providers for outpatient surgical services so that when
a covered individual incurs expenses for covered medical services, the reimbursement
paid by the insurance carrier is at a discounted rate. In this fashion, the insurance
carriers serve as the buyer of covered outpatient surgical services and the providers
(doctors, hospitals, surgery centers, laboratories, etc.) are the sellers.

Outpatient surgical services are a broad group of surgical diagnostic and surgical
treatment services that do not require an overnight stay in a hospital. Outpatient
surgical services are typically performed in a hospital or other specialized facility,
such as a freestanding ambulatory surgery center that is licensed to perform outpatient
surgery. (The term “outpatient surgical services,” as commonly understood and as
used herein, unless otherwise specified, therefore includes both outpatient surgical
services performed in a hospital and outpatient surgical services performed in other
specialized facilities, typically freestanding ambulatory surgery centers.) Outpatient
surgical services are distinct from procedures routinely performed in a doctor’s office.
Outpatient surgical services exclude inpatient services at hospitals or other facilities
that serve solely children, military personnel or veterans. Although individual
outpatient surgical services are not substitutes for each other (e.g., orthopedic and
gastroenterological surgical services are not substitutes for one another), the various
individual outpatient surgical services can be aggregated for analytic convenience.

The market for the sale of outpatient surgical services to commercial health

insurers excludes inpatient hospital services because health plans and patients would
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56.

S7.

58.

59.

not substitute inpatient care for outpatient surgical services in response to a sustained
price increase. There are no other reasonably interchangeable services for outpatient
surgical services. As an example, freestanding ambulatory surgical centers cannot
provide inpatient hospital services. Essentially, ambulatory surgical centers provide
only outpatient surgical services.

Unlike most other commercial service transactions in the economy, the cost for
outpatient surgical services is not exclusively determined by the provider or patient
and like services can be drastically different in price, depending upon the third-party
payor.

Commercial insurance plans generally reimburse at a much higher rate than
government payors such as Medicare or Medicaid. Outpatient surgical providers will
often negotiate reimbursement rates with various commercial insurance carriers.

Reimbursement rates by Medicare, Medicaid and TRICARE are fixed and non-
negotiable.

Government payors provide a relatively insignificant source of financial input for
providers of outpatient surgical services. Reimbursements by Medicare, Medicaid
and TRICARE are often at or below cost and thus only marginally, if at all, contribute
to a producer’s viability. For providers who elect to provide services to Medicare,
Medicaid and TRICARE enrollees, at or below-cost reimbursements for services by
Medicare, Medicaid and TRICARE must be offset by the substantially greater
reimbursements by commercial insurers if the provider is to remain commercially

viable.
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60.

61.

62.

63.

There are no reasonable substitutes or alternatives to outpatient surgical services
sold to commercial health insurers. A healthcare provider’s negotiations with
commercial health insurers are separate from the process used to determine the rates
paid by government payors, and health-care providers could, therefore, target a price
increase just to commercial health insurers. Commercial health insurers cannot shift
to government rates in response to an increase in rates for outpatient surgical services
sold to commercial health insurers, and patients who are ineligible for Medicare,
Medicaid, or TRICARE cannot substitute those programs for commercial health
insurance in response to a price increase for commercial health insurance.

Consequently, a hypothetical monopolist provider of outpatient surgical services
sold to commercial health insurers or patients not covered by any governmental
insurance programs could profitably maintain supracompetitive prices for those
services over a sustained period of time.

Conversely, a hypothetical provider of outpatient surgical services foreclosed
from adequate reimbursements from commercial health insurers to offset losses from
Medicare, Medicaid and TRICARE reimbursements would not be financially viable.

C. Relevant Geographic Market

The relevant geographic market for each of the relevant product markets alleged
above is Williamson and Jackson Counties, Illinois and portions of the adjacent local
geographic areas in close proximity to these two counties. The vast majority of
patients residing in Williamson and Jackson Counties and adjacent local areas
primarily utilize hospitals in these two counties when hospital inpatient care is

required, as opposed to leaving the area to receive inpatient hospital care outside
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64.

these counties. Similarly, the vast majority of patients residing in Williamson and
Jackson Counties and adjacent local areas utilize outpatient surgical services from
facility providers located in these two counties, rather than traveling out of those
counties for outpatient surgery. Geographically, citizens in Williamson and Jackson
Counties and adjacent local areas have the option to receive inpatient care within the
two-county area, or be forced to drive in excess of an hour or more to hospitals
located outside the region for alternative care. The great majority of citizens in
Williamson and Jackson Counties receive hospital treatment locally at one of the four
hospitals in the two-county area. Portions of the population of counties in close
proximity to Williamson and Jackson County also utilize the hospital services in the
two-county area. There are certainly no “bright line” demarcation boundaries
delineating geographic market borders in the field of healthcare, beyond which
patients seek medical care in other locations. Artificial county line boundaries do not
adequately delineate geographic market borders in healthcare. However, in response
to a small but significant and non-transitory increase in price of inpatient and
outpatient surgical services, a significant percentage of patients would not be
prompted to seek services beyond Williamson and Jackson Counties. For purposes of
this complaint, the relevant geographic market is no larger than Williamson and
Jackson Counties and populations in border counties in close proximity to those two
counties.

According to the 2010 estimates of the Census Bureau, Jackson County has a
population of about 60,218 and Williamson County has a population of about 66,357.

Citizens from many local surrounding rural counties also utilize healthcare services in
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65.

66.

both Williamson and Jackson Counties. The population of citizens in the relevant
geographic market likely exceeds 200,000 people.

Commercial health insurers contract to purchase inpatient hospital services and
outpatient surgical services in the geographic area in which their health plan
beneficiaries are likely to seek medical care. Patients typically seek medical care
close to their homes or workplaces. Relatively few patients who live in the Illinois
counties of Jackson and Williamson and the local surrounding geographic area in
close proximity to these two counties travel outside this area to seek inpatient hospital
services or outpatient surgical services. Commercial health insurers that sell policies
to beneficiaries in Jackson County and Williamson County and the local surrounding
geographic area in close proximity to these two counties cannot reasonably purchase
inpatient hospital services or outpatient surgical services outside Jackson County and
Williamson County as an alternative to serve those beneficiaries. Consequently,
hospitals and health-care facilities outside Jackson County and Williamson County
and surrounding area do not compete with health-care providers located in Jackson
County and Williamson County and surrounding area for the sale of the relevant
products in a manner that would constrain the pricing or other behavior of Jackson
County and Williamson County and surrounding area healthcare providers.

Competition for the sale of inpatient hospital services from providers located
outside Jackson County and Williamson County and the surrounding area would not
be sufficient to prevent a hypothetical monopolist provider of inpatient hospital

services to commercial health insurers located in the Jackson County and Williamson
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County and the surrounding geographic area from profitably maintaining
supracompetitive prices for those services over a sustained period of time.

67.  Competition for the sale of outpatient surgical services from providers located
outside Jackson County and Williamson County and the surrounding area would not
be sufficient to prevent a hypothetical monopolist provider of outpatient surgical
services in Jackson County and Williamson County and surrounding area from
profitably maintaining supracompetitive prices for those services over a sustained
period of time.

IV. HOSPITALS AND OUTPATIENT SURGICAL FACILITIES IN THE
WILLIAMSON AND JACKSON COUNTY, ILLINOIS AREAS

A. Acute-Care Hospitals
68.  There are four general acute-care hospitals in Jackson County and Williamson
County:
a. Memorial Hospital of Carbondale, Jackson County (owned by SIH),
b. Herrin Hospital in Herrin, Williamson County (owned by SIH),
c. St. Joseph Memorial Hospital in Murphysboro, Jackson County (owned by
SIH) and
d. Heartland Regional Medical Center in Marion, Williamson County (owned by
Community Health Systems).
a. Memorial Hospital of Carbondale
69. Memorial Hospital of Carbondale is an approximately 132-bed facility located in
Carbondale, Illinois. It is the largest SIH facility and serves southern Illinois as a

regional medical center. It is a general acute-care hospital that offers a wide range of
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70.

71.

72.

inpatient and outpatient services. Memorial Hospital of Carbondale has eight surgical
operating rooms, two endoscopy rooms, a laboratory, a 24-hour emergency
department, a pediatric unit and neonatology services, among other services. It offers
comprehensive cardiac care and has a childbirth center. SIH offers the only Level II-
plus neonatal intensive care unit south of Springfield, Illinois and the only pediatric
unit in southern Illinois. Memorial Hospital of Carbondale is a private nonprofit
hospital.

Commercial health insurers that offer health insurance within Jackson County and
Williamson County and the surrounding geographic area consider Memorial Hospital
of Carbondale a “must have” hospital because it is the largest hospital system in the
region and the only provider of some essential services, such as neonatology,
pediatrics, and sub-specialty cardiac surgery.

Memorial Hospital of Carbondale also has an affiliation with Southern Illinois
University's Medical School through its Family Practice Residency Program.

b. Herrin Hospital

Herrin Hospital, located in Herrin, IL, is a 114-bed general acute-care hospital
that has been in operation since 1913. It is owned by SIH and is also a not-for-profit
facility. Herrin Hospital offers a wide range of services including inpatient and
outpatient surgical services, four surgical operating rooms, two endoscopy rooms, a
laboratory, and a 24-hour emergency department. Herrin Hospital operates a chest
pain center and is a feeder hospital for cardiovascular services to Memorial Hospital
of Carbondale.

c. St. Joseph Memorial Hospital
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73.

74.

75.

St. Joseph Memorial Hospital in Murphysboro is a 25-bed critical access hospital
located in Murphysboro, Illinois. The facility is owned by SIH, which acquired it in
1995. It is a feeder hospital for services to Memorial Hospital of Carbondale. It is a
not-for-profit facility, as well.

d. Heartland Regional Medical Center

Heartland Regional Medical Center (“Heartland”) is a for-profit facility owned by
Community Health Systems, Inc., a publicly traded company on the New York Stock
Exchange (symbol-“CYH”). Heartland is a 92-bed facility located in Marion, Illinois.

B. Outpatient Surgical Facilities

Memorial Hospital of Carbondale, Herrin Hospital, St. Joseph Memorial Hospital
and Heartland Regional Medical Center are four hospitals in Williamson and Jackson
Counties that provide outpatient surgical services, albeit in a hospital setting. In
addition to these hospital providers of outpatient surgical services, the following are
freestanding providers of outpatient surgical services:

a. The Surgery Center of Southern Illinois f/k/a Marion Surgery Center, Ltd.,

located in Marion, Illinois, previously provided outpatient surgical services in
a non-hospital setting focusing primarily on ophthalmology procedures and
some pain remediation procedures. It has since closed for business;

b. Pain Care Surgery Center, located in Marion, Illinois, provides outpatient

surgical services in a non-hospital setting and only performs pain remediation

surgeries;
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c. Physicians’ Surgery Center, L.L.C., located in Carbondale, Illinois and
majority-owned by SIH. It provides outpatient surgical services in a non-
hospital setting;

d. Southern Illinois Orthopedic Center, LLC, a single specialty orthopedic
outpatient surgical facility and partially owned by SIH, performs only
orthopedic procedures; and

e. Plaintiff Marion HealthCare, L.L.C., a multi-specialty licensed surgery center
located in Marion, Illinois.

76.  Plaintiff Marion HealthCare is a multi-specialty freestanding outpatient surgery
center offering outpatient surgical services to residents of Williamson and Jackson
Counties and the local surrounding area. Plaintiff’s surgery center was first developed
in 2001, when it submitted an application to the Illinois Health Facilities Planning
Board, Project #01-076, seeking a state permit to construct an outpatient surgical
facility. Plaintiff offered Defendant SIH an opportunity to become an owner-investor
in Project #01-076 but Defendant chose instead to oppose the project.

On January 15, 2002, Defendant SIH formally requested a public hearing from the
Illinois Health Facilities Planning Board for the purpose of submitting testimony
opposing Plaintiff’s project #01-076. The public hearing was held on January 31,
2002. Defendant SIH formerly opposed Plaintiff’s application, submitting both oral
and written testimony at the hearing in opposition to the project.

The Illinois Health Facilities Planning Board issued Plaintiff a Certificate of Need
permit to construct an outpatient ambulatory surgery center. The facility was

constructed and thereafter received a state license from the Illinois Department of
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Public Health. The facility subsequently opened for business, performing its first
surgical case on April 9, 2004.

Southern Illinois Orthopedic Center, LLC and Physicians’ Surgery Center,
L.L.C., in both of which defendant SIH maintains an ownership interest, compete
with Plaintiff’s surgery center. Neither the Surgery Center of Southern Illinois nor
the Pain Care Surgery Center competes directly and fully with Marion HealthCare
because of their much narrower scope of service. The Surgery Center of Southern
Illinois was primarily an ophthalmology facility, with very few other cases performed
and has since closed for business. The Pain Care Surgery Center is a single-specialty
facility licensed, staffed and equipped only to provide a very narrow scope of services
related to the remediation of pain.

C. Potential Expansion by Competitors

77.  Beginning in the fall of 2003, after receiving its Certificate of Need from the
[llinois Health Facilities Planning Board n/k/a Illinois Health Facilities and Services
Review Board, but prior to final licensure and commencement of operations, Marion
HealthCare solicited agreements for participation as a network provider for various
insurance companies including BlueCross and Health Alliance. Marion HealthCare
completed an application for acceptance as a network provider with BlueCross. That
application, however, was declined by BlueCross. On other dates between the fall of
2003 and October 2011, Marion HealthCare made renewed requests to join the
BlueCross provider network but each time was declined by BlueCross. Repeated

requests to join the Health Alliance network were also declined.
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It was eventually learned that SIH had included in its contract with BlueCross a
provision prohibiting BlueCross from contracting with Plaintiff Marion HealthCare
and other competitors. On October 11, 2011, BlueCross representative Brenda Lane
orally informed Marion HealthCare that BlueCross had an exclusive contract with
SIH which prohibited BlueCross from contracting with Marion HealthCare, L.L.C.
surgery center or other competing outpatient surgery centers.

On October 20, 2011, at 11:34 a.m., in an e-mail communication, BlueCross
representative Brenda Lane informed Marion HealthCare that BlueCross was
precluded from entering into an agreement with Marion HealthCare based on
language in BlueCross’ hospital agreement with SIH. Marion HealthCare did not
learn of the agreement until Oct. 20", 2011. As a result of this agreement, BlueCross
is precluded from entering into a network provider agreement with Marion
HealthCare and possibly other competitors for a substantial duration of time.

Through discovery herein, it has been learned that beginning at least as early as
2003, Defendant SIH entered into an exclusivity agreement with BlueCross wherein
“Blue Cross agrees not to enter into a CPO (Community Participating Option)
agreement ....with another hospital in the Southern Illinois counties of Jackson,
Williamson, Franklin, Saline, Johnson, Union, Pulaski, Alexander, or Perry without
the express written consent of the [Defendant]”, thereby excluded all other hospitals
in the region from having a CPO agreement with BlueCross. (See attached Exhibit |
(Bates No. SIH 0073))

Beginning at least as early as 2005 and continuing through 2006, Defendant

requested from BlueCross an exclusivity agreement that would prevent BlueCross
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79.

80.

from contracting with Defendant’s outpatient surgery competitors that Defendant
perceived as, “steal[ing] the good margin business”. (See attached Exhibit J (Bates
No. 7848)).

Then in 2006, through negotiations for a contract renewal for 2007, Defendant
had demanded both exclusivity and a double digit increase in reimbursement rates.
Lamenting the effect this demand would have on consumers, a BlueCross
representative noted, “...you continue to ask for [REDACTED BY DEFENDANT]
while ignoring my point about how [REDACTED BY DEFENDANT] and will
continue to be even given my reasonable proposal. Not your problem I guess just
sock it to the consumers.” (emphasis added) (See attached Exhibit K (Bates No.
5815))

Through discovery herein, it was learned that SIH entered into an exclusivity
agreement with Health Alliance dating back to 2003, before Marion HealthCare was
yet operational. Additional exclusivity agreements were identified between SIH and
BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West. On
information and belief, SIH may have additional exclusionary contracts in place with
other commercial insurers prohibiting contracts with Marion HealthCare.

Marion HealthCare has additional capacity to provide services to the Illinois
residents of Williamson and Jackson Counties and local surrounding geographic
regions, which it could use but for the exclusive contracts in place between SIH and
BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West and
possibly other insurance plans. On multiple occasions since its opening in 2004,

Marion HealthCare, L.L.C has attempted to obtain in-network status with BlueCross
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and Health Alliance without success. BlueCross has refused to contract with Marion
HealthCare, L.L.C. for in-network status, citing its exclusive contract with SIH as
prohibiting a contract for in-network status with any competing surgery centers.
Health Alliance has also consistently refused.

V. SIH’S MONOPOLY POWER

81.  SIH has monopoly power in the two sets of relevant product markets in the
Williamson and Jackson Counties and adjacent local area for (a) the sale of inpatient
hospital services and (b) the sale of outpatient surgical services — first, in the relevant
product markets (a and b) for the sale of such services to all payors, and second, in
the relevant product markets (a and b) for the sale of such services only to
commercial insurers. SIH has dominated both sets of product markets in the
Williamson and Jackson Counties and adjacent local area and its prices have climbed.
Additionally, over the past several years, SIH has embarked on a plan to acquire and
otherwise control independent healthcare providers in the region and thereby increase
its control over the referral of patients in the market. SIH continues to attempt to
strengthen its monopoly by purchasing independent physician practices, including
surgeons, primary care physicians, nurse practitioners and physician assistants,
further establishing its monopoly power in the geographic market.

82.  SIH is by far the largest provider of inpatient hospital services in the Williamson
and Jackson Counties and adjacent local area. Per verified hospital data from the
[llinois Department of Public Health CY 2010, STH’s market share of inpatient
hospital services in the Williamson and Jackson Counties and adjacent local area is

estimated as follows:
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a. SIH has a 77% market share of the total hospital inpatients covered by
commercial insurance;

b. SIH has a 72.3% market share of the total hospital inpatients covered by all
payors.

c. SIH has 80.6% market share of Inpatient Revenue received from patients
covered by commercial insurance. Total net inpatient revenue from
commercial payors in the region was $76,576,268 and SIH net inpatient
revenue was $61,700,692;

d. Collectively, considering total inpatients and total outpatients served who
were covered by private commercial insurance, SIH had a market share of
85% for all patients covered with such insurance;

e. Considering total inpatients and total outpatients served who were covered by
any payor, SIH had a market share of 80.9% for all patients

f. SIH had a 72.3% market share of admissions and 75% market share of total
inpatient days;

g. SIH had a 68.6% market share of total births; and

h. SIH had a 77% market share of inpatient surgical cases.

83.  SIH is also by far the largest provider of outpatient services in the Williamson and
Jackson Counties and adjacent local area. Per certified data from the Illinois
Department of Public Health CY 2010, SIH’s market share of outpatient hospital

surgical services includes:
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a. SIH has a 76% market share of the outpatient surgical cases at hospitals in the
Williamson and Jackson Counties and adjacent local area, performing 5,428
outpatient surgical cases of the 7,127 total outpatient surgical cases;

b. SIH has a 96% market share of outpatient procedure room utilization for
gastrointestinal (GI) procedures, performing 6,089 GI procedures out of the
6,344 Gl procedures performed in hospital procedure rooms in the Williamson
and Jackson Counties and adjacent local area;

c. SIH has an 85.3% market share of the total outpatients served with
commercial insurance, serving 99,168 patients of the total 116,230 patients
covered with commercial insurance;

d. SIH has 82.1% of the market share of outpatient revenue received from
Commercial Private Insurance payors, receiving $131,164,280 of the total
$159,774,668;

e. SIH has 77.2% of the market share of outpatient revenue received from all
payors, receiving more than $203,200,000 of the total of approximately
$263,100,00; and

f. SIH has 81.5% of the market share of total outpatient visits by hospital
providers in Williamson and Jackson Counties, Illinois, with 260,191
outpatients visits out of the 319,156 total outpatient visits.

84.  Given the ownership interests of SIH in hospitals (Memorial of Carbondale,
Herrin and St. Joseph) and freestanding outpatient surgery providers (Southern
[llinois Orthopedic Center and Physicians’ Surgery Center), SIH is by far the

dominant provider of, and possesses a monopoly in, ‘day-surgery’ services, i.c.,
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outpatient hospital or freestanding facility surgical services, in the relevant
geographic market. Accordingly, SIH’s share of overall outpatient surgical services
performed at a SIH hospital or surgery facility owned in whole or part by SIH is in all
likelihood greater than the 76% market share figure in Paragraph 45(a) above (i.e.,
SIH’s share of hospital outpatient surgical cases in the relevant geographic market).
SIH, through its wholly owned subsidiary Southern Illinois Medical Services
(SIMS), recently acquired the practices of 30+ healthcare providers when it purchased
Carbondale Clinic in Carbondale, Illinois. It acquired the practices of 20 healthcare
providers when it purchased Logan Primary Clinic November 1, 2011, and on
information and belief it exclusively leases the services of Prairie Cardiovascular
cardiology for cardiology services in the market. On information and belief, SIMS
has 128 providers in 18 different specialties holding a strongly dominant position in
the medical services market, including referrals for outpatient surgery. On
information and belief, SIMS contracts with and/or employs healthcare providers,
paying them far above fair market value for their services, incurring millions of
dollars of losses annually, and subsidizing its losses by using its not-for-profit tax
exempt status, with the purpose of monopolizing the healthcare market, including the

outpatient surgery market.

VI. SIHHAS WILLFULLY MAINTAINED AND EXTENDED ITS MONOPOLY

86.

POWER THROUGH THE USE OF ANTICOMPETITIVE EXCLUSIONARY
CONTRACTS

A. The Exclusionary Contracts and Their Terms
As sellers and/or administrators of commercial health insurance coverage in the

market, BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-
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West and others had and have a compelling business need to include SIH within their
networks of inpatient service providers and desired to do so at discounted rates. On
information and belief, in consideration of the discounts sought by BlueCross, Health
Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West on inpatient services, SIH
demanded exclusionary language in its contracts with certain commercial insurance
companies, including BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth,
and Great-West prohibiting them from contracting with competing non-SIH
ambulatory surgery centers, including Plaintiff Marion HealthCare.

87.  Generally, commercial insurers prefer and the general public benefits from an
open network of potential healthcare providers, in which patients have a choice of
hospitals and outpatient surgical facilities. Notwithstanding their preference to
maintain an open network, when insurers are faced with a hospital provider who
holds a monopoly in certain healthcare services, insurers may have no choice but to
acquiesce to exclusivity demands. In return, insurers may be granted discounts for
inpatient hospital service rates from “must have” hospitals like STH which hold
monopoly power in certain healthcare markets.

88.  As previously alleged, plaintiff Marion learned of SIH’s exclusive dealing
arrangement with BlueCross in October 2011. SIH granted BlueCross discounts on
inpatient hospital services on condition that BlueCross refuse to provide in-network
coverage of outpatient surgical services performed by Plaintiff and other competitors
of SIH’s outpatient surgical services.

89.  Through discovery herein, Plaintiff has learned that SIH had entered into

substantially similar exclusive dealing arrangement with Health Alliance, GHP,
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90.

91.

92.

93.

PHCS, HFN, SelectHealth, and Great-West, some specifically naming Plaintiff as an
excluded entity and dating back to before Plaintiff was open for business.

SIH has improperly and illegally coerced BlueCross, Health Alliance, GHP,
PHCS, HFN, SelectHealth, and Great-West and perhaps others into entering into
agreements that tied discounts for coverage of SIH’s inpatient hospital services with
exclusive contracting for in-network coverage of SIH’s outpatient surgical services,
thereby prohibiting the insurance companies from contracting for in-network
coverage with competing freestanding outpatient surgery centers in the region. These
arrangements constitute both exclusive dealing and tying.

SIH’s improper conduct coerces commercial insurers such as BlueCross and
Health Alliance to exclude competing outpatient surgery centers from entering the
healthcare market to compete with SIH for outpatient surgical services.

As stated herein, for the insurance companies, SIH is a must-have hospital for
their plan provider networks. This is because SIH is the only provider of certain
services in the relevant market and because its sheer size and market share compel the
companies to contract with SIH for inpatient services. Under the terms of its
exclusivity agreement, if BlueCross desires to contract with Marion for outpatient
services, it can only do so with the permission of Marion’s competitor, SIH. If SIH
refuses such consent, as it repeatedly did, BlueCross has no ability to force SIH to
waive consent and no practice ability to terminate.

SIH imposed the exclusive dealing and tying provisions in direct response to the
competitive threat presented by Marion HealthCare’s surgery center to SIH’s

monopoly position in the outpatient surgical market.

36





Case 3:12-cv-00871-MAB Document 127 Filed 02/17/16 Page 37 of 70 Page ID #2996

94.

95.

96.

97.

SIH imposed these exclusionary dealings provisions in order to maintain and
extend its monopoly in the outpatient surgical market and there is no valid business
purpose for the exclusionary contracts, except to prohibit competition.

SIH has used its 501(c) (3) not-for-profit status and its exemption from federal
income taxes, including revenues garnered from state and federally subsidized
healthcare programs to reduce, restrict and attempt to eliminate competing healthcare
businesses, to the detriment of the public.

B. SIH’s Exclusionary Contracts Foreclose its Rivals
from Commercial Health-Insurance Contracts.

Inclusion in health insurer networks is critical because patients generally seek
health-care services from “in-network” providers and thereby incur substantially
lower out-of-pocket costs than if the patients use out-of-network providers. Patients
generally seek in-network services because, typically, a health insurer charges a
member substantially lower co-payments or other charges when the member uses an
in-network provider.

By reason of SIH’s monopoly power in the markets for inpatient hospital services
and outpatient surgical services, and the individual and combined market power of
BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West as
providers of commercial coverage of such services in the relevant geographic market,
SIH has, through its exclusionary arrangements, substantially foreclosed Marion
HealthCare and, on information and belief, other competitors from commercial
health-insurance contracts for outpatient surgical services in Williamson and Jackson
Counties and the surrounding area, and such contracts are crucial for its rivals to

effectively compete.
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98.

99.

By effectively denying its competitors critical in-network status, SIH and
BlueCross have substantially reduced the number of patients who would otherwise
use Marion HealthCare and other competitors for outpatient surgical services. More
importantly, SIH’s exclusive contracts effectively deny access to non-SIH affiliated
providers to a substantial percentage of patients with commercial health insurance,
corresponding to the combined market share of the carriers for commercial health
insurance coverage in the relevant geographic market with which SIH has an
exclusive arrangement.

The foreclosure is magnified by the common efficient industry-standard
scheduling practices of the independent physicians who make up the medical staff of
Marion HealthCare. The physicians are required by state regulation to maintain
surgical privileges at a local hospital. The physicians routinely schedule multiple
outpatient surgical procedures in succession so as to efficiently utilize their time and
to reduce overall costs associated with providing the service. For example, a
physician may perform ten colonoscopy procedures on ten different patients in
succession. If, hypothetically, one of those ten procedures is to be reimbursed by an
exclusive insurance company such as BlueCross and the other nine are reimbursed by
any combination of non-exclusive commercial and government payors, the physician
must perform all ten cases at a facility where the BlueCross case will be reimbursed
in order to perform all ten cases in succession. Thus, in this common hypothetical
scenario, Marion HealthCare would be foreclosed not only from the one BlueCross

case, but from the other nine cases as well.
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100.  Asdescribed above, it is substantially more profitable for hospitals to serve
patients with commercial health insurance than Medicare, Medicaid, or TRICARE
patients, because government plans pay significantly less than commercial health
insurers. This is true generally and in Williamson and Jackson Counties and the
surrounding area. Virtually all commercial health plans in this area pay SIH
substantially more than the Medicare, Medicaid and TRICARE payment rates.

101.  Consequently, patients covered by government plans are not adequate substitutes
for commercially insured patients. In fact, SIH, like many other hospitals, depends on
payments from commercial health insurers to compensate for the comparatively low
payments it receives from government payors. Because government payors are
insignificant sources of revenue for outpatient surgical services, these payments
provide little or no contribution margin to offset SIH’s overhead expenses.

102.  Payments from BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth,
and Great-West to SIH as a result of its exclusionary contracts accounted for a
substantial portion of all payments that SIH received from commercial health
insurers.

103.  Because the insurers, including BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West, that have exclusionary contracts with SIH pay rates
much higher than governmental programs such as Medicare and Medicaid, these
insurers account for a substantial share of the profits that would otherwise be
available to competing health-care providers.

104.  If the commercial health insurers that have exclusionary contracts with SIH

added Marion HealthCare to their networks, the resulting greater profit that Marion
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HealthCare would earn would provide the basis for increased competition, increased
services, greater innovation and greater choice for patients, whereas the foreclosure
caused by the exclusionary contracts is resulting in the effective denial of these fruits
of competition to healthcare consumers.

105. The foreclosure is further magnified by the fact that many Medicare beneficiaries
carry a secondary supplemental insurance policy from BlueCross or Health Alliance
that covers certain Medicare patient-responsible copays, deductibles and non-covered
charges left over after Medicare makes its primary reimbursement. Thus many cases
for which Medicare is the primary payor are still foreclosed to Marion HealthCare
because of the exclusivity agreements that prevent Marion from being a network
provider for BlueCross and Health Alliance.

C. SIH’s Exclusionary Contracts Likely Have
Caused Substantial Anticompetitive Effects.

106. SIH’s exclusionary contracts have reduced competition and enabled SIH to
maintain its monopoly power in the provision of inpatient hospital services and
outpatient surgical services. By effectively preventing BlueCross, Health Alliance,
GHP, PHCS, HFN, SelectHealth, and Great-West from including in its network other
outpatient facilities, such as Marion HealthCare, SIH has:

a. delayed and prevented the expansion and entry of STH’s competitors, likely
leading to higher healthcare costs and higher health insurance premiums;

b. limited price competition for price-sensitive patients, likely leading to higher
healthcare costs for those patients;

c. reduced quality competition between SIH and its competitors;
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d. reduced the likelihood that patients will be treated at Marion HealthCare and
other excluded outpatient surgery centers; and
e. reduced the healthcare options for patients in need of outpatient surgery.

107.  In a September 24, 2010 email communication from BlueCross to Defendant, is
was noted, “[BlueCross has] reviewed the comparison data that [SIH] provided. Itis
important to point out that the comparison you provided and your proposal do not
seem to take into account that the current agreements for the SIH hospitals are
exclusive arrangements whereas the agreements with other hospitals are not exclusive
arrangements. One would expect that the rates under an exclusive arrangement
should be less than a non-exclusive arrangement. In the other markets, a significant
portion of outpatient services may be performed at lower cost outpatient freestanding
surgery centers, laboratory and radiology centers.” (See attached Exhibit L (Bates
No. 7239-7240))

108.  Similarly, in a November 3, 2010 letter from BlueCross to SIH, it was
acknowledged that the exclusivity clause had not resulted in a procompetitive effect
(lower prices); “The SIH hospital rates, especially outpatient, are already very high
and there is an exclusive arrangement that other hospitals do not have” (See attached
Exhibit M (Bates No. SIH 4372))

a. The exclusionary contracts have likely delayed
and prevented expansion and entry.

109.  The exclusionary contracts have likely delayed and prevented competitors from
expanding in or entering the relevant markets, leading to higher healthcare costs and

higher health-insurance premiums. As alleged above, SIH’s exclusionary contracts
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effectively prevent large commercial health insurers such as BlueCross and Health
Alliance from contracting with competitors of SIH’s outpatient surgery facilities. If
SIH had not imposed its exclusionary contracts, BlueCross and Health Alliance likely
would have contracted with Marion HealthCare surgery center (and with other
competing providers or providers that otherwise might have entered the market),
giving the competitors in-network access to the patients covered by commercial
health insurers.

110.  Furthermore, physicians treating patients covered by commercial health insurers
that have been effectively prevented from contracting with SIH’s competitors would
likely have referred more patients to these competitors, and more patients would
likely have chosen to use them. In addition to referrals of patients insured by
commercial health insurers with exclusionary contracts, such referrals would have
likely included additional referrals of BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West patients and patients covered by Medicare, Medicaid,
and TRICARE. Many doctors engage in “block-scheduling,” finding it most efficient
to perform all of a given day’s surgeries and other procedures at the same facility.
This, in turn, would have given SIH’s competitors higher patient volumes and
utilization and increased revenues.

111.  The higher volumes and profits obtained from serving additional patients insured
by commercial health insurers, i.e., the patients that are the most profitable to
healthcare providers, as well as additional Medicare, Medicaid or TRICARE patients,

likely would have allowed Marion HealthCare and other competitors to expand. This
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expansion of output would enable the competitors to compete more effectively with
SIH, likely resulting in more competition and lower health-care costs.

112.  Plaintiff Marion HealthCare surgery center has considered expansion into
additional services on numerous occasions, including breast cancer screening and
diagnostic services, but has been limited in its ability to expand due to its lack of in-
network access to commercially insured patients covered by BlueCross and Health
Alliance insurance. Marion HealthCare also would likely fill its significant excess
capacity for the services it already provides — an excess capacity largely resulting
directly from the defendant’s exclusionary conduct — if it had access to the
commercial health insurers that currently have exclusionary contracts with SIH.

113.  BlueCross has actively attempted to thwart Marion HealthCare’s expansion in the
market place by sending threatening letters via certified mail to local physicians,
threatening those physicians that their individual BlueCross provider contracts will be
terminated if they continue to utilize out-of-network Marion HealthCare. Whether of
its own volition or through prompting by SIH, BlueCross has done this in order to
enforce the exclusivity provision on its own insureds, notwithstanding their PPO
rights to choice of provider (albeit with significant financial penalty).

114.  The lack of in-network access to commercially insured patients has also
detrimentally affected Marion HealthCare because commercial insurers routinely
inform patients in need of outpatient surgical services that they must use an in-
network provider or face substantially higher out-of-pocket fees, co-pays and
deductibles. Additionally, large insurance companies routinely send letters and

communications to physicians threatening them that they risk being excluded from
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the insurance company’s in-network status if they do not utilize in-network outpatient
surgical facilities.

115.  SIH’s exclusionary contracts also inhibit new providers from entering the market.
Potential entrants are dissuaded from entering the market because they cannot obtain
contracts with commercial health insurers, such as BlueCross, Health Alliance, GHP,
PHCS, HFN, SelectHealth, and Great-West which have customers in that market and
which are limited by SIH’s exclusionary contracts for in-network coverage of
outpatient surgical services.

116. Defendant, itself, acknowledged the market barrier intent of the exclusivity
agreement in a December 19, 2006 internal email communication, stating, .. .this is
to prevent the docs that want to build a new surgical center from being able to
contract with Blue Cross.” (See attached Exhibit N (Bates No. 7855)) Similarly, in
2011, in an internal communication to the SIH Board, CEO Rex Budde wrote, “As
you may be aware, we have had several conversations with Marion HealthCare about
purchasing a portion of that organization. *** Long story short, for years we have
had an exclusive contract with Blue Cross for outpatient services that barred any new
comers to the market from participating in the contract. *** During one of the last
conversations we had with Marion HealthCare they asked us to waive the contract
restriction and we declined. Once would not concede on such a point if there was any
hope of negotiating a contract with them. ***” (See attached Exhibit O (Bates No.
SIH 6042))

117. By limiting the expansion or entry of competitors, SIH’s exclusionary contracts

have helped it to maintain and extend its monopoly in the markets for outpatient
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surgical services — whether defined as services reimbursed by all payors or only as
reimbursed by commercial insurance — and likely increased the cost of providing
medical care to residents in Williamson and Jackson Counties and the surrounding
area. Because the exclusionary contracts have likely limited competitors’ expansion
and entry in the relevant market, and thereby reduced insurers’ bargaining leverage
with SIH, the contracts likely have enabled SIH to continue to demand higher prices
from commercial health insurers for outpatient surgical services, free from
competitive discipline.

118.  Medical care expenses are typically 80% or more of an insurer’s costs, and
hospital inpatient expenses are a substantial portion of medical care costs. The price
of hospital inpatient services at individual hospitals directly affects health insurance
premiums for the customers that use those hospitals. Accordingly, insurers’ hospital
costs are an important element of insurers’ ability to offer competitive prices.

119.  On information and belief, SIH’s outpatient surgery costs are substantially higher
than similar services provided by comparable non-SIH outpatient surgical facilities.
The higher payment rates demanded by SIH from commercial health insurers are
borne in part by local area employers and residents in the form of higher insurance
premiums.

b. The exclusionary contracts likely have
limited price competition for price-sensitive patients.

120.  The exclusive contracts between SIH and the Insurance Companies including
BlueCross and Health Alliance have likely reduced competition for price-sensitive

patients in the relevant markets. Certain patients select a hospital or outpatient
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surgery center based on price because the prices charged can affect the patient’s out-
of-pocket costs. Exclusionary contracts effectively prevent insurers from including
providers such as Marion HealthCare in commercial health insurers’ networks. This
makes it less likely that a commercially insured patient would switch to Marion
HealthCare in response to a price increase by SIH, and hence reduce this constraint
on SIH’s prices. Consequently, the exclusionary contracts enable SIH to charge
higher prices for many services.

121.  Depending upon the specific procedure being performed, facility fees for
outpatient surgery performed at Defendant SIH hospitals are on average substantially
higher than for a similar procedure performed at Marion HealthCare. For example,
on information and belief, outpatient surgical facility fees at Memorial Hospital in
Carbondale (“Memorial”) for laparoscopic gall bladder surgery range from
$19,906.00 to $34,314.00. Facility fees for a colonoscopy at Memorial vary between
$4,559.00 and $21,705.00. These are substantially higher than similar fees at Marion
HealthCare, L.L.C.

122.  State of Illinois, Department of Public Health Charge data (““Charge Data”)
through September 2011 indicate that Memorial charges over $6,000 more per
procedure for a breast lumpectomy, traditionally performed for localized breast
cancer, than at Marion Healthcare. State data reveal Memorial’s charges average
$13,003 for the procedure while Plaintiff’s average charges are $6,984. Similar
Charge Data for pediatric tonsillectomy reveal average charges of $10,152 at
Memorial, $12,959 at SITH’s Herrin Hospital, and $4,731 at Plaintiff’s facility — less

than half the price at Memorial or Herrin.. Average Bunionectomy charges at
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Memorial are more than $10,000 above those at Marion HealthCare’s facility.
Memorial’s charges for pediatric myringotomy (ear) tube insertion are 25% higher
than similar service charges at Marion HealthCare ($7,773 vs. $5,723).

123.  The exclusionary contracts have likely caused some patients to defer, postpone or
entirely forgo recommended procedures, such as colon cancer screening, as a result of
the higher prices from the exclusive contract language. It is likely some patients have
chosen to forgo colon cancer screening or other procedures rather than pay the higher
charges associated with undergoing the procedure at an SIH hospital.

124.  Patients covered by, for example, BlueCross or Health Alliance insurance who
choose to proceed with cancer screenings are forced to incur greater charges and
expenses at in-network hospitals as compared to having the procedures performed at
Marion HealthCare. A case in point is Michael D. Phillips, a resident of Marion,
Williamson County, Illinois. Mr. Phillips has consented to have his health
information publicly included in this Complaint. He is an employee of the city of
Marion and covered by BlueCross insurance. He was advised of the need to undergo
a cancer screening colonoscopy and esophagogastroduodenoscopy (EGD) in 2011.
He inquired about the possibility of undergoing the procedure at Marion HealthCare
but was informed by BlueCross that since the facility was out-of-network it would
cost him more money out-of-pocket to have it done at an out-of-network facility.
Whether Mr. Phillips would have actually incurred more out-of-pocket expense is
uncertain, but due to these representations, on July 12, 2011 Mr. Phillips had the
procedures performed at an in-network hospital facility. The facility charges for the

colonoscopy and EGD procedures were $12,222.92 and Mr. Phillips' out-of-pocket
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portion of the bill was $3,491.17. By contrast, Marion HealthCare’s facility charges
for the exact same procedures would have been $6,511.39, or about 47% less than the
in-network facility amount ($12,222.92) Mr. Phillips was charged. If BlueCross had
been free to contract with Marion HealthCare as a network provider of outpatient
service, Mr. Phillips would have been permitted to obtain in-network service from his
provider of choice and without suffering a severe substantial financial penalty in the
percentage of the charge for which he was personally responsible out-of-pocket.
Assuming that BlueCross would have allowed the same reimbursement for like
services provided by Marion HealthCare as it allowed for the like service provided at
the in-network hospital, Mr. Phillips would have paid substantially less out-of-pocket
for the exact same service. Instead, because of the exclusivity provision in
BlueCross’ contract with SIH, Marion HealthCare was not permitted to be in-
network. Mr. Phillips was denied his choice of provider and was forced to pay
substantially more for the procedures.

c. The exclusionary contracts likely have reduced
guality competition between SIH and its competitors.

125.  Patients and physicians often choose among hospitals and other health-care
providers based on the provider’s quality and reputation, including quality of care
(reflected in past performance on clinical measures such as morbidity and mortality
rates) and quality of service (reflected in non-clinical characteristics that may appeal
to patients, including amenities such as physical surroundings, staff hospitality and
other services). Because there is a financial penalty for using out-of-network

providers, patients with health insurance provided by insurers with exclusionary
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contracts are less likely to choose out-of-network providers, even if the patient
believes the out-of-network provider offers superior quality to SIH.

126.  If SIH’s competitors became in-network providers for more commercially
insured patients, each of those competitors would have the incentive to make
additional improvements in quality to attract those patients to its facility. SIH, in turn,
would also have the incentive to improve its quality in order to keep patients from
choosing Marion HealthCare or another competitor. Therefore, without the
exclusionary contracts, SIH and its competitors would have increased incentives to
make additional quality improvements, and the overall level of quality of health care
in Williamson County and Jackson County and surrounding areas likely would be
higher. Moreover, such quality improvements would benefit all patients, not just
those with commercial health insurance.

127.  Inan effort to enforce the exclusivity provision on its own insureds,
notwithstanding their PPO rights to choice of provider (albeit with significant
financial penalty), BlueCross, either of its own volition or through prompting by SIH,
has actively attempted to steer physicians and patients away from Marion HealthCare
by sending local physicians threatening written communications via certified mail and
threatening those physicians that their BlueCross provider contract will be terminated
if they continue to utilize Marion HealthCare surgery center. These letters have been
sent notwithstanding the high quality care provided by Marion HealthCare.

D. The Exclusionary Contracts Have Likely Driven Up the
Cost of Outpatient Surgical Services for the Community.
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128. By decreasing the available outpatient surgical options for the community, the
exclusionary contracts have decreased competition in the geographic market.

129.  This decrease in competition has allowed SIH to charge patients in the
community higher prices for outpatient surgical services than if there was unfettered
competition.

130.  Because Marion HealthCare surgery center is an out-of-network provider with
respect to BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-
West, even if a patient covered by one of these companies desires to have surgery at
Marion HealthCare, the patient would be responsible for more out-of-pocket if the
patient has surgery at the facility.

131.  Asaresult of the exclusivity agreement and their payment practices, BlueCross
and Health Alliance improperly discriminate on price against Marion HealthCare by
arbitrarily decreasing the “allowable” amounts paid for surgical services if and when
a patient chooses an out-of-network facility. For instance, if a patient has surgery at
an in-network facility, BlueCross and Health Alliance each have set established
“allowable” facility fees for which it reimburses the in-network facility. In contrast, if
a patient receives surgery at an out-of-network facility, BlueCross and Health
Alliance improperly decrease the “allowable” amount for the facility fee for the same
service, merely because the facility is out-of-network, and regardless of the facility’s
actual billed charges. As a hypothetical, assume Facility A is an out-of-network
facility and its usual and customary charge for widget surgery is three thousand
dollars ($3,000.00). Assume Facility B is an in-network facility. If a patient has a

hypothetical widget surgery at in-network Facility B, the “allowable charges” might
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be two thousand dollars ($2,000.00). But if the patient goes to out-of-network
Facility A, and has the exact same widget surgery, BlueCross arbitrarily reduces the
“allowed charges” drastically, sometimes below one-quarter of the in-network fee
(e.g., $500.00). The patient is faced with either paying the difference between the
arbitrarily lowered “allowed charge” of $500.00 and the actual usual and customary
fee ($3,000.00) or forgoing access to out-of-network providers. In addition, the
patient often has a much larger co-pay and deductible. This practice has a tremendous
influence in steering patients exclusively to facilities which have “in-network” status
with BlueCross or Health Alliance, even though BlueCross and Health Alliance have
led patients to believe they are selling policies with out-of-network benefits.

E. The Exclusionary Contracts Lack a Valid
Procompetitive Business Justification.

132.  In this case, there is no valid procompetitive business justification for SIH’s
exclusionary contracts. SIH did not use the contracts to achieve any economies of
scale or other efficiencies as a result of any additional patient volume that it obtained
from the contracts.

COUNT I
EXCLUSIVE DEALING ARRANGEMENT
SHERMAN ACT, SECTION 1 (15 U.S.C. §1)

133.  Marion HealthCare incorporates its allegations in paragraphs 1-132 against SIH
as if fully stated herein.

134.  SIH entered into contracts with BlueCross, Health Alliance, GHP, PHCS, HFN,

SelectHealth, and Great-West and perhaps others agreeing to provide healthcare

services to patients covered by those companies at discounted rates on the condition
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that those companies would purchase outpatient surgical services (with related goods)
exclusively from SIH and would not contract for in-network status with Marion
HealthCare, a competing surgery center, or any additional surgery centers which
provided similar outpatient surgical services to patients in the Williamson and
Jackson Counties and adjacent local area.

135.  The effect of the contract between SIH and BlueCross has been to substantially
lessen competition for SIH in the health care outpatient surgical services market,
whether defined as services reimbursed by all payors or services reimbursed only by
commercial insurers, by substantially foreclosing in-network insurance coverage
options for patients and, as a result, foreclosing their options for in-network outpatient
surgical services.

136. SIH has market power in the relevant markets for the provision of outpatient
surgical services, whether reimbursed by all payors or reimbursed only by
commercial insurers, in the relevant geographic market.

137.  SIH’s exclusive dealing contracts with BlueCross, Health Alliance, GHP, PHCS,
HFN, SelectHealth, and Great-West have materially and substantially harmed
competition and injured consumer welfare by, among other things:

a. Decreasing the number of options available to patients seeking or in need of
outpatient surgical services;

b. Decreasing the quality of care to patients seeking or in need of outpatient
surgical services;

c. Substantially raising entry barriers in the outpatient surgical services market;
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138.

Suppressing price competition, thereby increasing the price patients must pay
in the geographic market for outpatient surgical services;

Increasing the price patients and their employers must pay for commercial
health insurance;

Raising the barriers to entry and decreasing the potential for entry by new
competing entrants into the commercial health insurance market;

Decreasing the potential for entry by new competing surgery centers into the
outpatient surgical market;

Substantially foreclosing access of Marion HealthCare and like competitors to
patients paying commercially reimbursed fees for services, where patients
paying only government-reimbursed (Medicare, Medicaid, TRICARE) fees
provide relatively insignificant sources of financial input and are not
meaningful substitutes in revenue terms, such that they could fill the shortfall
in patient revenue resulting from defendants’ conduct and enable Marion and
like competitors to remain viable and competitive with SIH, thereby causing
harm to competition and consumer welfare; and

Enabling SIH to maintain a monopoly in the provision of outpatient surgical

services.

SIH’s exclusive dealing contracts with BlueCross, Health Alliance, GHP, PHCS,

HFN, SelectHealth, and Great-West have materially and substantially injured Plaintiff

Marion HealthCare surgery center by, among other things;

a. Substantially decreasing the surgery center business volume and revenue;

b. Substantially decreasing the business value of the company;
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c. Decreasing the profitability of the business; and

d. Foreclosing or greatly decreasing access to potential patients (customers) in
need of outpatient surgical services; and increasing Plaintiff's per-patient
replacement costs, that is, increasing the number of patients not insured by
BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West
that Plaintiff will need to try to replace, to compensate for the elimination of
the excluded patients from the pool of available potential patients.

COUNT II
EXCLUSIVE DEALING ARRANGEMENT
ILLINOIS ANTITRUST ACT

139.  Marion HealthCare incorporates its allegations in paragraphs 1-132 against SIH
as if fully stated herein.

140.  SIH entered into contracts with BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West agreeing to provide health care services (with related
goods) to patients covered by those companies at discounted rates on the condition
that those companies would exclusively purchase outpatient surgical services (with
related goods) from SIH and would not contract for in-network status with Marion
HealthCare L.L.C., a competing surgery center which provided similar outpatient
surgical services to patients in the Williamson and Jackson Counties and adjacent
local area.

141.  Under the Illinois Antitrust Act, “Every person [SIH] shall be deemed to have
committed a violation of this Act who shall:...(4) ...make a...contract for sale of
goods, wares, merchandise, machinery, supplies, or other commaodities, or services...

on the condition,...that the purchaser [BlueCross, Health Alliance, etc] thereof shall
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not use or deal in the goods, wares, merchandise, machinery, supplies, or other
commaodity or service...of a competitor [Marion Healthcare LLC] or competitors of
the...seller [SIH], where the effect of such contract for such sale or such condition,
agreement, or understanding may be to substantially lessen competition or tend to
create a monopoly in any line of commerce.”

142.  The effect of the contracts between SIH and the excluded companies has been to
substantially lessen competition in the health care outpatient surgical services market,
whether defined as services reimbursed by all payors or services reimbursed only by
commercial insurers, by substantially foreclosing in-network insurance coverage
options for patients and, as a result, foreclosing their options for in-network outpatient
surgical services.

143.  SIH has market power in the relevant markets for the provision of outpatient
surgical services, whether reimbursed by all payors or reimbursed only by
commercial insurers, in the relevant geographic market.

144.  The exclusive dealing contracts with SIH have materially and substantially
harmed competition and injured consumer welfare by, among other things:

a. Decreasing the number of options available to patients seeking or in need of
outpatient surgical services;

b. Decreasing the quality of care to patients seeking or in need of outpatient
surgical services;

c. Substantially raising entry barriers in the outpatient surgical services market;

d. Suppressing price competition, thereby increasing the price patients must pay

in the geographic market for outpatient surgical services;
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Increasing the price patients and their employers must pay for commercial
health insurance;

Raising the barriers to entry and decreasing the potential for entry by new
competing entrants into the commercial health insurance market;

Decreasing the potential for entry by new competing surgery centers into the
outpatient surgical services market;

Substantially foreclosing access of Marion HealthCare and like competitors to
patients paying commercially reimbursed fees for services, where patients
paying only government-reimbursed (Medicare, Medicaid, TRICARE) fees
provide relatively insignificant sources of financial input and are not
meaningful substitutes in revenue terms, such that they could fill the shortfall
in patient revenue resulting from defendants’ conduct and enable Marion and
like competitors to remain viable and competitive with SIH, thereby causing
harm to competition and consumer welfare; and

Enabling SIH to maintain and extend its monopoly in the provision of

outpatient surgical services;

145.  The exclusive dealing contracts with SIH have materially and substantially

injured Plaintiff Marion HealthCare surgery center by, among other things:

a.

b.

Substantially decreasing the surgery center business volume and revenue;
Substantially decreasing the business value of the company;

Decreasing the profitability of the business; and

Foreclosing or greatly decreasing access to potential patients (customers) in

need of outpatient surgical services; and increasing Plaintiff’s per-patient
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replacement costs, that is, increasing the number of patients not insured by the
excluded carriers that Plaintiff will need to try to replace, to compensate for
the elimination of excluded carrier-covered patients from the pool of available

potential patients.

COUNT 111
TYING ARRANGEMENTS
SHERMAN ACT, SECTION 1 (15U.S.C. §1)

146. Marion HealthCare incorporates its allegations in paragraphs 1-132 against SIH as
if fully stated herein.

147.  SIH has improperly and illegally coerced BlueCross, Health Alliance, GHP,
PHCS, HFN, SelectHealth, and Great-West and perhaps others into entering into
agreements that tied discounts for coverage of SIH’s inpatient hospital services,
including related goods, such as drugs and implants, with exclusive contracting for in-
network coverage of SIH’s outpatient surgical services, including related goods, such
as drugs and implants, thereby prohibiting coerced BlueCross, Health Alliance, GHP,
PHCS, HFN, SelectHealth, and Great-West and perhaps others from contracting for
in-network coverage with competing freestanding outpatient surgery centers in the
region. This conduct constitutes a per se illegal tie by SIH. In the alternative, this
conduct is unlawful under the rule of reason.

148.  SIH has monopoly power in the markets for inpatient hospital services and
outpatient surgical services, whether defined as reimbursed by any payors or only by
commercial insurers, in the relevant geographic market.

149.  SIH used its monopoly power in the market for inpatient hospital services to

coerce coerced BlueCross, Health Alliance, GHP, PHCS, HEN, SelectHealth, and
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Great-West and perhaps others to agree not to provide in-network insurance coverage
of outpatient surgical services provided by Marion HealthCare surgery center. SIH
did this by granting coerced BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West and perhaps others access to discounted rates from SIH
for general inpatient hospital services in return for the insurance companies’
agreements to exclude Marion Healthcare in this manner.

150.  SIH’s more than 75% share of the market for acute care services in the relevant
geographic market has given it the ability to coerce the insurance companies
economically to agree not to provide in-network insurance coverage of outpatient
surgical services provided by Marion HealthCare surgery center, and SIH exercised
that market power.

151.  This tie affected a significant volume of business in the outpatient surgical
services market and has had an anticompetitive effect in the market for outpatient
ambulatory surgery services in Williamson and Jackson Counties and the surrounding
area.

152.  BlueCross recently contracted with the state of Illinois to become a dominant
provider of health insurance for state employees in the region, including employees
employed by Southern Illinois University, state employees, dependents and retired
state workers. Because BlueCross is a major supplier of commercial health insurance
in the region, and is a major private seller of group and individuals healthcare
insurance, exclusion from the BlueCross network has the ability to affect a large
segment of the healthcare market. That effect is substantially compounded by the

exclusion from Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West.
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153. In a competitive market, BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West would not have been subject to coercion from a “must
have” inpatient hospital service provider, and would instead have each been free to
contract with competing providers of outpatient services so as to reap the benefits of
lower prices, greater access, and higher quality for its insureds needing outpatient
surgical services in the market.

154.  The tying arrangements with SIH have materially and substantially harmed
competition and injured consumer welfare by, among other things:

a. Decreasing the number of options available to patients seeking or in need of
outpatient surgical services;

b. Decreasing the quality of care to patients seeking or in need of outpatient
surgical services;

c. Substantially raising entry barriers in outpatient surgical services market;

d. Suppressing price competition, thereby increasing the price patients must pay
in the geographic market for outpatient surgical services;

e. Increasing the price patients and their employers must pay for commercial
health insurance;

f. Raising the barriers to entry and decreasing the potential for entry by new
competing entrants into the commercial health insurance market;

g. Decreasing the potential for entry by new competing surgery centers into the
outpatient surgical market;

h. Substantially foreclosing access of Marion HealthCare and like competitors to

patients paying commercially reimbursed fees for services, where patients
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paying only government-reimbursed (Medicare, Medicaid, TRICARE) fees

provide relatively insignificant sources of financial input and are not

meaningful substitutes in revenue terms, such that they could fill the shortfall
in patient revenue resulting from defendant’s conduct and enable Marion and
like competitors to remain viable and competitive with SIH, thereby causing
harm to competition and consumer welfare; and

i. Enabling SIH to maintain and extend its monopoly in the provision of
outpatient surgical services.

155.  SIH’s tying arrangements have materially and substantially injured Plaintiff
Marion HealthCare, L.L.C. surgery center in several ways, including but not limited
to the following:

a. Plaintiff Marion HealthCare has been unable to grow its outpatient surgery
business;

b. Plaintiff Marion HealthCare has sustained financial damages as a result of
Defendant’s conduct;

c. Plaintiff Marion HealthCare has suffered loss of investment profits in the
surgery center as its profitability has dropped as a result of its inability to
procure in-network contracts with BlueCross, Health Alliance, GHP,
PHCS, HFN, SelectHealth, and Great-West; and

d. The overall business value of Marion HealthCare has decreased because of
this exclusionary anticompetitive conduct as a result of a decrease in the
company’s Earnings Before Interest, Taxes, Depreciation, and

Amortization (EBITDA).
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COUNT IV
TYING ARRANGEMENT
ILLINOIS ANTITRUST ACT (740 ILCS 10/3)

156. Plaintiff, Marion HealthCare, incorporates its allegations in paragraphs 1- 132
against SIH as if fully stated herein.

157.  Under the Illinois Antitrust Act, every person [SIH] shall be deemed to have
committed a violation of this Act who shall... (2) By contract, combination, or
conspiracy with one or more other persons [BlueCross, Health Alliance, GHP, PHCS,
HFN, SelectHealth, and Great-West] unreasonably restrain trade or commerce; or (3)
Establish, maintain, use, or attempt to acquire monopoly power over any substantial
part of trade or commerce of this State for the purpose of excluding competition or of
controlling, fixing, or maintaining prices in such trade or commerce...

158.  SIH has improperly and illegally coerced BlueCross, Health Alliance, GHP,
PHCS, HFN, SelectHealth, and Great-West into entering into agreements that tied
discounts for coverage of SIH’s inpatient hospital services, including related goods,
such as drugs and implants, with exclusive contracting for in-network coverage of
SIH’s outpatient surgical services, including related goods, such as drugs and
implants, thereby prohibiting BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West from contracting for in-network coverage with
competing freestanding outpatient surgery centers in the region. This conduct
constitutes a per se illegal tie by SIH. In the alternative, this conduct is unlawful

under the rule of reason.
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159.  SIH has monopoly power in the markets for inpatient hospital services and
outpatient surgical services, whether defined as reimbursed by any payors or only by
commercial insurers, in the relevant geographic market.

160. SIH used its monopoly power in the market for inpatient hospital services to
coerce BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West
to agree not to provide in-network insurance coverage of outpatient surgical services
provided by Marion HealthCare surgery center. SIH did this by granting the
insurance companies access to discounted rates from SIH for general inpatient
hospital services in return for the insurance companies’ agreements to exclude
Marion Healthcare in this manner.

161. In a competitive market, BlueCross would not have been subject to coercion from
a “must have” inpatient hospital service provider, and would instead have been free to
contract with competing providers of outpatient services so as to reap the benefits of
lower prices, greater access, and higher quality for its insureds needing outpatient
surgical services in the market.

162.  SIH’s more than 75% share of the market for acute care inpatient services in the
relevant geographic market gave it the ability to coerce BlueCross, Health Alliance,
GHP, PHCS, HFN, SelectHealth, and Great-West and perhaps others to each agree
not to provide in-network insurance coverage of outpatient surgical services provided
by Marion HealthCare surgery center, thereby, greatly reducing Plaintiff Marion
HealthCare surgery center’s ability to serve patients covered with BlueCross, Health

Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West health insurance, and it so
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exercised that market power. This improper tying (and exclusive dealing) agreement
has substantially enabled SIH to monopolize the outpatient surgical market.

163. This tie affected a significant volume of business in the outpatient surgical
services market and had an anticompetitive effect in the market for outpatient
ambulatory surgery services in Williamson and Jackson Counties and the surrounding
area. Because BlueCross and Health Alliance are major supplier of commercial health
insurance in the region, including employees of the state and federal government,
their dependents, and other retirees, the resulting net revenue from treating patients
covered by the excluded companies accounts for a significant portion of outpatient
surgery services in the Williamson and Jackson Counties and adjacent local area.

164. SIH’s tying arrangements with BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West have materially and substantially harmed competition
and injured consumer welfare by, among other things:

a. Decreasing the number of options available to patients seeking or in need of
outpatient surgical services;

b. Decreasing the quality of care to patients seeking or in need of outpatient
surgical services;

c. Substantially raising entry barriers in the outpatient surgical services market;

d. Suppressing price competition, thereby increasing the price patients must pay
in the geographic market for outpatient surgical services;

e. Increasing the price patients and their employers must pay for commercial

health insurance;
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f. Raising the barriers to entry and decreasing the potential for entry by new
competing entrants into the commercial health insurance market;

g. Decreasing the potential for entry by new competing surgery centers into the
outpatient surgical market;

h. Substantially foreclosing access of Marion HealthCare and like competitors to
patients paying commercially reimbursed fees for services, where patients
paying only government-reimbursed (Medicare, Medicaid, TRICARE) fees
provide relatively insignificant sources of financial input and are not
meaningful substitutes in revenue terms, such that they could fill the shortfall
in patient revenue resulting from defendants’ conduct and enable Marion and
like competitors to remain viable and competitive with SIH, thereby causing
harm to competition and consumer welfare; and

i. Enabling SIH to maintain and extend its monopoly in the provision of
outpatient surgical services.

165. SIH’s tying arrangements with BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West have materially and substantially injured Plaintiff,
Marion HealthCare in several ways, including but not limited to:

a. Plaintiff Marion HealthCare has been unable to grow its outpatient surgery
business;

b. Plaintiff Marion HealthCare has sustained financial damages as a result of
Defendants’ conduct;

c. Plaintiff Marion HealthCare has suffered loss of investment profits in the

surgery center as its profitability has dropped as a result of its inability to

64





Case 3:12-cv-00871-MAB Document 127 Filed 02/17/16 Page 65 of 70 Page ID #3024

procure an in-network contract with BlueCross, Health Alliance, GHP, PHCS,
HFN, SelectHealth, and Great-West; and

d. The overall business value of Marion HealthCare has decreased because of
this exclusionary anticompetitive conduct as a result of a decrease in the
company’s Earnings Before Interest, Taxes, Depreciation, and Amortization

(EBITDA).

COUNT V
MONOPOLIZATION
SHERMAN ACT, SECTION 2 (15 U.S.C. 8 2)

166. Marion HealthCare incorporates its allegations in paragraphs 1-132 against SIH as
if fully stated herein.

167.  SIH has monopoly power in the market for outpatient surgical services, whether
defined as reimbursed by any payors or only by commercial insurers, in the relevant
geographic market.

168.  SIH acted to willfully maintain and extend its monopoly power in the market for
outpatient surgical services by using its existing market power as a “must have”
inpatient services provider to coerce BlueCross, Health Alliance, GHP, PHCS, HFN,
SelectHealth, and Great-West, and possibly others, into accepting exclusivity
provisions with respect to outpatient services, which the insurance companies did not
want, in exchange for discounted inpatient services, which the insurance companies
required.

169. The obvious intent and effect of this conduct was to substantially weaken and/or

drive competing outpatient service providers, including Marion HealthCare, out of the

market, and/or prevent competing facilities from entering the market, due to the

65





Case 3:12-cv-00871-MAB Document 127 Filed 02/17/16 Page 66 of 70 Page ID #3025

individual and combined market power of the excluded insurances companies as
purchasers of outpatient services in the market.
170.  This conduct, which on independent grounds is also unlawful as exclusive dealing
and tying, constitutes unlawful monopolization under Section 2 of the Sherman Act.
171.  SIH’s unlawful monopolization has materially and substantially harmed
competition and injured consumer welfare by, among other things:
a. Decreasing the number of options available to patients seeking or in need of
outpatient surgical services;
b. Decreasing the quality of care to patients seeking or in need of outpatient
surgical services;
c. Substantially raising entry barriers to the outpatient surgical services market;
d. Suppressing price competition, thereby increasing the price patients must pay
in the geographic market for outpatient surgical services;
e. Increasing the price patients and their employers must pay for commercial
health insurance;
f. Raising the barriers to entry and decreasing the potential for entry by new
competing entrants into the commercial health insurance market;
g. Decreasing the potential for entry by new competing surgery centers into the
outpatient surgical market; and
h. Substantially foreclosing access of Marion HealthCare and like competitors to
patients paying commercially reimbursed fees for services, where patients
paying only government-reimbursed (Medicare, Medicaid, TRICARE) fees

provide relatively insignificant sources of financial input and are not
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meaningful substitutes in revenue terms, such that they could fill the shortfall
in patient revenue resulting from defendant’s conduct and enable Marion and
like competitors to remain viable and competitive with SIH, thereby causing
harm to competition and consumer welfare.
172.  SIH’s unlawful monopolization has materially and substantially injured Plaintiff
Marion HealthCare by, among other things:

a. Substantially decreasing the surgery center business volume and revenue;

b. Substantially decreasing the business value of the company;

c. Decreasing the profitability of the business; and

d. Foreclosing or greatly decreasing access to potential patients (customers) in
need of outpatient surgical services; and increasing Plaintiff’s per-patient
replacement costs, that is, increasing the number of patients not insured by
BlueCross, Health Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West
that Plaintiff will need to try to replace, to compensate for the elimination of
patients covered by BlueCross, Health Alliance, GHP, PHCS, HFN,

SelectHealth, and Great-West from the pool of available potential patients.

V1. REQUEST FOR RELIEF
WHEREFORE, Plaintiff requests:
a) The Court adjudge and decree that Defendant has acted unlawfully to restrain
trade in violation of Section 1 of the Sherman Act, 15 U.S.C. § 1, and the Illinois
Antitrust Act and has acted unlawfully to maintain and extend a monopoly in violation of

Section 2 of the Sherman Act, 15 U.S.C., § 2;
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b) Equitable relief from the Court permanently enjoining SIH, its officers, directors,
agents, employees, and successors, and all other persons acting or claiming to act on its
behalf, directly or indirectly, from seeking, negotiating for, agreeing to, continuing,
maintaining, renewing, using, or enforcing, or attempting to enforce exclusionary
contracts between SIH and commercial insurance carriers including BlueCross, Health
Alliance, GHP, PHCS, HFN, SelectHealth, and Great-West;
C) Equitable relief from the Court to reform existing contracts to remove the
exclusionary provisions, enjoin SIH and its subsidiaries from expanding its ownership of
physician medical practices, nurse practitioner practices and physician assistants in the
market, and order a restructuring of SIH’s organizational structure and health care
provider agreements to eliminate its monopoly in the marketplace or other reasonable
alternatives;
d) On Count I, EXCLUSIVE DEALING (Sherman Act):

I. compensatory damages

ii. treble damages;

iii. attorney’s fees and costs; and

v, such other and further relief as the Court deems appropriate
e) On Count I, EXCLUSIVE DEALING (lllinois Antitrust Act):

i. compensatory damages

ii. treble damages;

iii. attorney’s fees and costs; and

iv. such other and further relief as the Court deems appropriate

f) On Count Ill, TYING ARRANGEMENTS (Sherman Act):
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i. compensatory damages;
ii. treble damages;
iii. attorney’s fees and costs; and
v, such other and further relief as the Court deems appropriate
9) On Count IV, TYING ARRANGEMENTS (lllinois Antitrust Act) :
i. compensatory damages;
ii. treble damages;
iii. attorney’s fees and costs; and
v, such other and further relief as the Court deems appropriate
h) On Count V, MONOPOLIZATION:
i. compensatory damages
ii. treble damages;
iii. attorney’s fees and costs; and
v, such other and further relief as the Court deems appropriate.
JURY DEMAND
PLAINTIFF RESPECTFULLY DEMANDS TRIAL BY JURY ON ALL ISSUES
TRIABLE AS SUCH.
Respectfully submitted this 17th day of February, 2016,
SITHOMAS J. PLIURA
Thomas J. Pliura,
Attorney for Plaintiff/Lead Counsel
Law Offices of Thomas J. Pliura, M.D., J.D., P.C.
P.O. Box 130
LeRoy, IL 61752

Telephone: (309)962-2299
Fax: (309)962-4646
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CERTIFICATE OF SERVICE

State of Illinois )
County of McLean )

The undersigned attorney states and says that he served the foregoing Document
upon the individual(s) listed below via the CM/ECF System:

For SIH:

Stephen Wu

Michelle S. Lowery

David Marx, Jr.

McDermott Will & Emery

227 West Monroe St., Suite 4400
Chicago, IL 60606

on the 17th day of February, 2016

By: s/ Thomas J. Pliura

Thomas J. Pliura,

Attorney for Plaintiff/Lead Counsel

Law Offices of Thomas J. Pliura, M.D., J.D., P.C.
P.O. Box 130

LeRoy, IL 61752

Telephone: (309)962-2299

Fax: (309)962-4646

tom.pliura@zchart.com
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Blue Cross PPO Cost-Compare Breast Lumpectomy Surgery Cost

2/22/17

Provider Name

OSF St. Francis Medical Center
Memorial Hospital of Carbondale
Memorial Medical Center

St. John's Hospital

CGH Medical Center

Swedish American Hospital

Saint Anthony Medical Center

St. Mary's Hospital

Decatur Memorial Hospital
Eastland Medical Plaza Surgi Center
Center For Health Amb. Surg. Cntr.

Provider Type

Hospital
Hospital
Hospital
Hospital
Hospital
Hospital
Hospital
Hospital
Hospital

Surgery Center
Surgery Center

\City Location

Peoria
Carbondale
Springfield
Springfield
Sterling
Rockford
Rockford
Decatur
Decatur
Bloomington
Peoria

‘Est. Total Cost

$25,078.00
$17,019.00
$13,156.00
$12,356.00
$11,152.00
$10,612.00
$10,091.00
$9,802.00
$9,235.00
$6,154.00
$4,084.00

Est. Patient Cost

$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00
$1,150.00

‘Est. Insurer Cost

$23,928.00
$15,869.00
$12,006.00
$11,206.00
$10,002.00
$9,462.00
$8,941.00
$8,652.00
$8,085.00
$5,004.00
$2,934.00







Sheet1

		Blue Cross PPO Cost-Compare Breast Lumpectomy Surgery Cost

		2/22/17

		Provider Name		Provider Type		City Location		Est. Total Cost		Est. Patient Cost		Est. Insurer Cost

		OSF St. Francis Medical Center		Hospital		Peoria		$25,078.00		$1,150.00		$23,928.00

		Memorial Hospital of Carbondale		Hospital		Carbondale		$17,019.00		$1,150.00		$15,869.00

		Memorial Medical Center		Hospital		Springfield		$13,156.00		$1,150.00		$12,006.00

		St. John's Hospital		Hospital		Springfield		$12,356.00		$1,150.00		$11,206.00

		CGH Medical Center		Hospital		Sterling		$11,152.00		$1,150.00		$10,002.00

		Swedish American Hospital		Hospital		Rockford		$10,612.00		$1,150.00		$9,462.00

		Saint Anthony Medical Center		Hospital		Rockford		$10,091.00		$1,150.00		$8,941.00

		St. Mary's Hospital		Hospital		Decatur		$9,802.00		$1,150.00		$8,652.00

		Decatur Memorial Hospital		Hospital		Decatur		$9,235.00		$1,150.00		$8,085.00

		Eastland Medical Plaza Surgi Center		Surgery Center		Bloomington		$6,154.00		$1,150.00		$5,004.00

		Center For Health Amb. Surg. Cntr.		Surgery Center		Peoria		$4,084.00		$1,150.00		$2,934.00





Sheet2





Sheet3






Sheet1

		Provider Name		Provider Type		City Location		Est Total Cost		Est. Patient Cost		Est. Insurer Cost

		Crossroads Community Hosp		Hospital		Mt. Vernon		27,928.00		1,150.00		26,778.00

		St. John's Hospital		Hospital		Springfield		23,635.00		1,150.00		22,485.00

		Heartland Regional Med Ctr		Hospital		Marion		21,241.00		1,150.00		20,091.00

		Union County Hospital		Hospital		Anna		18,967.00		1,150.00		17,817.00

		Memorial Carbondale		Hospital		Carbondale		17,783.00		1,150.00		16,633.00

		Good Samaritan Hospital		Hospital		Mt. Vernon		17,618.00		1,150.00		16,468.00

		Herrin Hospital		Hospital		Herrin		16,835.00		1,150.00		15,685.00

		St. Mary's Galesburg		Hospital		Galesburg		16,653.00		1,150.00		15,503.00

		John Warner Hosp		Hospital		Clinton		15,582.00		1,150.00		14,432.00

		St. Francis Med Center Peoria		Hospital		Peoria		15,487.00		1,150.00		14,337.00

		Perry Memorial 		Hospital		Princeton		15,287.00		1,150.00		14,137.00

		Swedish American Hospital		Hospital		Rockford		15,247.00		1,150.00		14,097.00

		Unity Point Proctor		Hospital		Peoria		12,179.00		1,150.00		11,029.00

		St. Mary's Hospital		Hospital		Decatur		12,146.00		1,150.00		10,996.00

		Memorial Med Ctr Springfield		Hospital		Springfield		11,871.00		1,150.00		10,721.00

		Hillsboro Hospital		Hospital		Hillsboro		11,408.00		1,150.00		10,258.00

		St. Anthony Med Ctr		Hospital		Rockford		11,403.00		1,150.00		10,253.00

		Harrisburg Med Ctr		Hospital		Harrisburg		10,871.00		1,150.00		9,721.00

		Passavant Memorial Hosp		Hospital		Jacksonville		10,841.00		1,150.00		9,691.00

		St. Margarets Hospital		Hospital		Spring Valley		9,999.00		1,150.00		8,849.00

		St. Joseph Med Ctr		Hospital		Bloomington		9,711.00		1,150.00		8,561.00

		St. Francis Litchfield		Hospital		Litchfield		8,867.00		1,150.00		7,717.00

		Decatur Memorial 		Hospital		Decatur		8,472.00		1,150.00		7,322.00

		Advocate BroMenn Med Ctr		Hospital		Normal		7,858.00		1,150.00		6,708.00

		Pekin Hospital		Hospital		Pekin		7,567.00		1,150.00		6,417.00

		Springfield Clinic Amb Surgery		Surgery Center		Springfield		6,208.00		1,150.00		5,058.00

		Bloomington Normal Surg Ctr		Surgery Center		Normal		5,909.00		1,150.00		4,759.00

		Center for Health Surg Ctr		Surgery Center		Peoria		5,894.00		1,150.00		4,744.00

		Eastland Med Plaza Surgery Ctr		Surgery Center		Bloomington		5,637.00		1,150.00		4,487.00

		Physicians Surgery Center		Surgery Center		Carbondale		4,516.00		1,150.00		3,366.00
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Sheet1

		Blue Cross PPO Cost-Compare Screening Colonoscopy Surgery Cost

		2/22/17

		Provider Name		Provider Type		City Location		Est. Total Cost		Est. Patient Cost		Est. Insurer Cost

		Union County Hospital		Hospital		Anna		$6,442.00		$0.00		$6,442.00

		Crossroads Community Hospital		Hospital		Mount Vernon		$6,086.00		$0.00		$6,086.00

		Heartland Regional Medical Center		Hospital		Marion		$5,503.00		$0.00		$5,503.00

		St. John's Hospital		Hospital		Springfield		$4,994.00		$0.00		$4,994.00

		SSM Health Good Samaritan Hospital		Hospital		Mount Vernon		$4,654.00		$0.00		$4,654.00

		Herrin Hospital		Hospital		Herrin		$4,462.00		$0.00		$4,462.00

		St. Joseph Memorial Hospital		Hospital		Murphysboro		$4,411.00		$0.00		$4,411.00

		UnityPoint Health - Proctor		Hospital		Peoria		$4,314.00		$0.00		$4,314.00

		St. Francis Hospital		Hospital		Litchfield		$4,165.00		$0.00		$4,165.00

		Hillsboro Hospital		Hospital		Hillsboro		$4,052.00		$0.00		$4,052.00

		Marshall Browning Hospital		Hospital		Du Quoin		$3,888.00		$0.00		$3,888.00

		Franklin Hospital District		Hospital		Benton		$3,780.00		$0.00		$3,780.00

		St. Joseph's Hospital Breese		Hospital		Breese		$3,764.00		$0.00		$3,764.00

		Harrisburg Medical Center		Hospital		Harrisburg		$3,621.00		$0.00		$3,621.00

		Hopedale Hospital		Hospital		Hopedale		$3,468.00		$0.00		$3,468.00

		St. James Hospital		Hospital		Pontiac		$3,361.00		$0.00		$3,361.00

		Taylorville Memorial Hospital		Hospital		Taylorville		$3,267.00		$0.00		$3,267.00

		St. Mary Medical Center		Hospital		Galesburg		$3,193.00		$0.00		$3,193.00

		Abraham Lincoln Memorial Hospital		Hospital		Lincoln		$2,991.00		$0.00		$2,991.00

		Advocate Bromenn Medical Center		Hospital		Normal		$2,838.00		$0.00		$2,838.00

		Sparta Community Hospital		Hospital		Sparta		$2,799.00		$0.00		$2,799.00

		Memorial Medical Center		Hospital		Springfield		$2,788.00		$0.00		$2,788.00

		Swedish American Hospital		Hospital		Rockford		$2,747.00		$0.00		$2,747.00

		Presence Covenant Medical Center		Hospital		Urbana		$2,730.00		$0.00		$2,730.00

		Salem Township Hospital		Hospital		Salem		$2,706.00		$0.00		$2,706.00

		Ferrell Hospital		Hospital		Eldorado		$2,676.00		$0.00		$2,676.00

		St. Mary's Hospital		Hospital		Decatur		$2,632.00		$0.00		$2,632.00

		Fayette County Hospital		Hospital		Vandalia		$2,575.00		$0.00		$2,575.00

		Carlinville Area Hospital		Hospital		Carlinville		$2,434.00		$0.00		$2,434.00

		St. Anthony Medical Center		Hospital		Rockford		$2,366.00		$0.00		$2,366.00

		OSF St. Francis Medical Center		Hospital		Peoria		$2,337.00		$0.00		$2,337.00

		Blue Cross PPO Cost-Compare Screening Colonoscopy Surgery Cost (page 2)

		Provider Name		Provider Type		City Location		Est. Total Cost		Est. Patient Cost		Est. Insurer Cost

		Perry Memorial Hospital		Hospital		Princeton		$2,330.00		$0.00		$2,330.00

		Carle Foundation Hospital		Hospital		Urbana		$2,249.00		$0.00		$2,249.00

		HSHS Holy Family Hospital		Hospital		Greenville		$2,240.00		$0.00		$2,240.00

		Decatur Memorial Hospital		Hospital		Decatur		$2,206.00		$0.00		$2,206.00

		Eastland Medical Plaza Surgi Center		Surgery Center		Bloomington		$2,184.00		$0.00		$2,184.00

		Center For Health Amb. Surg. Cntr.		Surgery Center		Peoria		$2,170.00		$0.00		$2,170.00

		The Surgery Center of Centralia		Surgery Center		Centralia		$1,966.00		$0.00		$1,966.00

		Passavant Memorial Area Hospital		Hospital		Jacksonville		$1,721.00		$0.00		$1,721.00

		Good Samaritan Surgery Center		Surgery Center		Mount Vernon		$1,683.00		$0.00		$1,683.00

		Physicians' Surgery Center		Surgery Center		Carbondale		$1,640.00		$0.00		$1,640.00

		Fairfield Memorial Hospital		Hospital		Fairfield		$1,597.00		$0.00		$1,597.00

		Digestive Disease Endoscopy Center		Surgery Center		Normal		$1,567.00		$0.00		$1,567.00

		Advocate Eureka Hospital		Hospital		Eureka		$1,545.00		$0.00		$1,545.00

		Washington County Hospital		Hospital		Nashville		$1,484.00		$0.00		$1,484.00

		Springfield Clinic Ambulatory Surgery		Surgery Center		Springfield		$1,470.00		$0.00		$1,470.00

		Gastrointestinal Institute		Surgery Center		Normal		$1,432.00		$0.00		$1,432.00

		Rockford Endoscopy Center		Surgery Center		Rockford		$1,253.00		$0.00		$1,253.00

		Pekin Hospital		Hospital		Pekin		$1,206.00		$0.00		$1,206.00

		Decatur Digestive Disease Center		Surgery Center		Decatur		$998.00		$0.00		$998.00

		Central Illinois Endoscopy Center		Surgery Center		Peoria		$992.00		$0.00		$992.00
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INTEREST OF THE UNITED STATES

The United States respectfully submits this statement pursuant to 28 U.S.C.
§ 517, which permits the Attorney General to direct any officer of the Department of
Justice to attend to the interests of the United States in any case pending in a
federal court. The United States is principally responsible for enforcing the federal
antitrust laws, United States v. Borden Co., 347 U.S. 514, 518 (1954); see 15 U.S.C.
§§ 4, 25, and has a strong interest in their correct application.

BACKGROUND

Marion HealthCare, LLC (Marion) is an ambulatory surgery center that
provides outpatient surgical services in southern Illinois. Southern Illinois
Healthcare (Southern Illinois) is a healthcare system operating various acute-care
hospitals that provide inpatient and outpatient surgical services, and has partial
ownership in two ambulatory surgery centers that provide outpatient surgical
services, in the same area. In 2012, Marion sued Southern Illinois, alleging that
Southern Illinois had entered into exclusive agreements with health insurers that
prohibited those insurers from contracting with competing providers, including
Marion. Marion claims, inter alia, that these exclusive agreements unreasonably
restrain trade in violation of Section 1 of the Sherman Act, 15 U.S.C. § 1, because
they substantially foreclose Marion and other competitors from commercial health
insurance contracts for outpatient services.

On October 13, 2017, Southern Illinois moved for summary judgment,

arguing that Methodist Health Services Corp. v. OSF Healthcare System, 859 F.3d
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408 (7th Cir. 2017), “disposes of [Marion’s] claims.” Mot. Summ. J., Dkt. 313, at 1.
According to Southern Illinois, Methodist establishes that complaints “brought
against exclusive contracts that are not long-term and do not result in ‘sky-high
prices’ or ‘bankruptcy’ for other competitors in the market do not survive summary
judgment in the Seventh Circuit.” Id. at 4. Marion argued that Methodist was
distinguishable and should be limited to its facts. Opp’n. to Mot. Summ. J., Dkt.
337, at 3. On reply, Southern Illinois reiterated its position that Methodist
established a rule of per se legality for short-term exclusive-dealing arrangements
because, “[i]n this circuit, a smaller rival can compete for short-term exclusive
contracts as a matter of law.” Reply Br., Dkt. 352, at 3-5.
ARGUMENT

Southern Illinois is wrong to argue that the Seventh Circuit has held that
short-term exclusive contracts are legal “as a matter of law.” Mot. at 25. The
Supreme Court has long held that exclusive contracts are evaluated under the rule
of reason, and may be condemned if their “practical effect” is to foreclose a
substantial portion of the market to competition. Tampa Elec. Co. v. Nashville Coal
Co., 365 U.S. 320, 326-28 (1961). Where the uncontroverted evidence indicates that
the challenged exclusive contracts are nominally of limited duration, a plaintiff

bears the burden of proving that the contracts nevertheless are exclusionary.
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Whether the plaintiff can compete in the face of the exclusive contracts remains a
question of fact.1

1. Exclusive dealing is one of many practices that can be anticompetitive in
particular circumstances, such as when a seller with a material advantage demands
exclusive deals to weaken or eliminate its smaller rivals. See Jefferson Parish Hosp.
Dist. No. 2 v. Hyde, 466 U.S. 2, 45 (1984) (O’Connor, J., concurring) abrogated on
other grounds by Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28 (2006). But
exclusive contracts are not inherently suspect under the antitrust laws, and indeed,
competition can thrive in a market with exclusive contracts. “Exclusive contracts
are often ways of organizing the market to encourage more competitive pricing than
might otherwise occur . . . [by] grouping purchases together into a single contract in
order to reduce the costs of using the market.” XI Herbert Hovenkamp, Antitrust
Law q 1811(c), at 156 (3d. ed. 2011). Intense “competition-for-the-contract” can
benefit customers. See Paddock Publ’ns, Inc. v. Chicago Tribune Co., 103 F.3d 42,
45 (7th Cir. 1996).

Thus, exclusive-dealing claims are analyzed under the rule of reason. Courts
require a threshold showing of substantial market foreclosure. See Tampa Elec. 365
U.S. at 321. This analysis requires consideration of “the structure of the market for

the products or services in question,” Jefferson Parish, 466 U.S. at 45; see also ZF

1 The United States addresses only the proper reading of Methodist and other cases
involving exclusive-dealing claims. The United States takes no position on the
correct application of law to fact in this case or on the merits of Marion’s antitrust
claim.
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Meritor, LLC v. Eaton Corp., 696 F.3d 254, 284 (3d Cir. 2012), to determine the
“practical effect” of the exclusive arrangement, McWane, Inc. v. FTC, 783 F.3d 814,
834 (11th Cir. 2015) (citing Tampa Elec., 365 U.S. at 326-28).

The duration of an exclusive contract may be an important factor in
determining an exclusive agreement’s “practical effect.” If each customer’s business
is frequently up for competition as a contract expires, foreclosing a substantial part
of the market might be impossible. Paddock Publ’ns, 103 F.3d at 47. And yet, even
at-will exclusive contracts can foreclose if there is no meaningful opportunity to
compete for the business. United States v. Dentsply Int’l, Inc., 399 F.3d 181, 194 &
n.2 (3d Cir. 2005). Thus, the formal duration of a contract is not dispositive of its
potential for market foreclosure. Exclusive dealing is anticompetitive when it
deprives rivals of a genuine opportunity to compete, and plaintiffs must have an
opportunity to show that even a short-term exclusive-dealing arrangement makes
“it economically infeasible” for the buyer to switch suppliers. McWane, 783 F.3d at
834; see also ZF Meritor, 696 F.3d at 284.

In markets where healthcare providers compete to be included in insurers’
networks, a contract’s nominal duration may reveal very little about whether it is
“economically infeasible” for an insurer to switch providers. Insurers contract with
providers to build networks that appeal to employers. Consumers care which
providers are in-network. See FTC v. Advocate Health Care Network, 841 F.3d 460,
470 (7th Cir. 2016) (“Getting an appendectomy is not like buying a beer; one Pabst

Blue Ribbon or Hoegaarden may be as good as another, no matter where they are
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boughtl[, but flor surgery patients, who their surgeon will be matters, the hospital’s
reputation matters, and the hospital’s location matters.”). An insurance product
may be unmarketable if it “lacks services in a particular region,” Advocate Health,
841 F.3d at 475, or a must-have hospital, see id. at 470-71. A must-have hospital,
therefore, could be in a position to use exclusive contracts to deny critical patient
volume to its rivals. And it is not true, as a general matter, that competing
providers can easily overcome a hospital’s must-have status by replicating its
services. The required investment could be enormous and barred by state law or
regulators. For a small provider, achieving a high quality of care on many
procedures done much more frequently by large hospitals can be impossible.
Accordingly, courts evaluating an exclusive-dealing claim must evaluate proffered
evidence on competition for the exclusive contract or a lack thereof, on the
willingness of the party granting exclusivity to deal exclusively with others, on
opportunities for others to compete for exclusive deals, and on anything else
pertinent to the contract’s impact on competition.

2. Southern Illinois would have this Court look no further than the nominal
duration of its exclusive contracts because it erroneously contends that the Seventh
Circuit has held short-term exclusive contracts “legal as a matter of law.” Mot. at
25 (citing Methodist, 859 F.3d at 410). But Methodist does not adopt a rule of per se
legality for short-term exclusive contracts. Instead, it applies the rule of reason and
holds only that the Methodist plaintiffs had failed to establish a triable issue as to

the existence of the necessary harm to competition.
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Methodist Health Services (Methodist) and OSF Healthcare System (Saint
Francis) operate hospitals in the Peoria area. Methodist claimed that Saint
Francis’s exclusive contracts with insurance companies unreasonably restrained
trade, monopolized trade, and attempted to monopolize trade in markets for the sale
of hospital services to commercial insurance companies in violation of Sections 1
and 2 of the Sherman Act and the Illinois Antitrust Act. Compl., Methodist Health
Servs. Corp. v. OSF Healthcare Sys., No. 1:13-cv-01054 (C.D. Ill. Feb. 5, 2013).
Methodist alleged that Saint Francis used its “must-have” status as the area’s only
provider of certain acute care services to induce commercial insurers to exclude
Methodist and other area hospitals from their networks. Id. ] 3, 60-62.

The district court granted summary judgment to Saint Francis, concluding
that the undisputed facts established that the maximum foreclosure rate from Saint
Francis’s contracts was 20-22 percent. Methodist Health Services Corp. v. OSF
Healthcare Sys., No. 1:13-cv-01054, 2016 WL 5817176, *13 (C.D. Ill. Sep. 30, 2016).
This degree of foreclosure, it ruled, was insufficient to support Methodist’s
exclusive-dealing claim. Id. at *14. The district court noted that Saint Francis’s
exclusive deals may not be anticompetitive given their short duration, but did not
grant summary judgment on that ground. Id. at *10.

The Seventh Circuit affirmed. Methodist, 859 F.3d at 409-11. The court
found “no evidence” that the contracts had a significant exclusionary effect because
they expired on a regular basis and Methodist successfully competed to secure “its

own exclusive contracts with insurance companies.” Id. at 410-11. Moreover, it
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found no reason in the record why Methodist was not able to “duplicate the special
services” that made Saint Francis a “must have” hospital, and thus improve
Methodist’s ability to compete for exclusive deals. Id. at 410. And, the court found
“no evidence” of harm to competition from Saint Francis’s exclusive contracts in the
form of elevated prices or the loss of an important competitor. Id.2 In short, the
plaintiff had failed to make the required showing that the defendant’s contracts
harmed competition. Thus, “[a]s the district judge concluded . . . Methodist failed to
make a case.” Id. at 411.

Southern Illinois’ effort to transform Methodist into a rule of per se legality is
unsound. To be sure, Methodist relies on the short duration of the exclusive
contract in assessing the plaintiff’s claim of exclusion. But the court did not limit
its consideration to the contract duration, as would be expected if the court were
invoking the rule Southern Illinois advocates. Instead, the court affirmed summary
judgment because, in its view, the evidence demonstrated healthy competition-for-
the-contract (Methodist had “made its own exclusive contracts with insurance
companies”) and Methodist had proffered “no evidence” that it could not have placed
itself on equal footing to compete for the contracts that it claimed it could not win.

Methodist, 859 F.3d at 410-11.

2 The panel observed that exclusive contracts “might result in sky-high prices” or
the “bankruptcy of the other hospitals,” but it did not hold that exclusive dealing
was unlawful only when it had such extreme consequences. Methodist, 859 F.3d at
410.
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Other precedent in this circuit takes the same, fact-specific approach. For
example, in Paddock Publications, the panel rejected the exclusive-dealing claims
because the plaintiff presented no evidence that it could not successfully bid for the
relevant exclusive deal. 103 F.3d at 44, 47 (relying upon the fact that the plaintiff
never tried to outbid its larger competitors by “seeing whether money could
persuade a supplemental news service to cut off one of the larger papers ... either
on a total compensation basis or a per-subscriber basis” and that the plaintiff “has
never tried to make a better offer”). And in Roland Machinery Co., the court
recognized that even when the challenged contract was of limited duration—90-
days in that case—exclusive-dealing agreements still must be analyzed to see
whether the “anticompetitive effects (if any) of the exclusion outweigh any benefits
to competition from it.” Roland Mach. Co. v. Dresser Indus. Inc., 749 F.2d 380, 394
(7th Cir. 1984).

CONCLUSION

The district court in Methodist assessed proffered evidence on market
foreclosure and found Methodist’s showing came up short under the traditional and
well-established test. The Seventh Circuit’s affirmance adopted this analysis; it did
not overwrite it. The Court should reject Southern Illinois’ invitation to adopt a
rule of per se legality, and instead consider the evidence proffered to determine

whether there is a genuine issue of disputed fact for trial.
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Herrin Hospital Outpatient Median Charge Data


Outpatient services


This section shows the number of patients visiting this facility for certain conditions or procedures.   IDPH used data provided by the hospitals to calculate the charges.  Your billable amount may vary greatly; always consult your physician or patient advocate.


		Major Diagnosis

		Patients

		Median Charge



		Notes:


· N/A - Some facilities are not required to report this data, or do not perform the relevant services.



		Arthroscopy
10/01/2010 to 09/30/2011

		16 



		$23,567.16 





		Bunionectomy
10/01/2010 to 09/30/2011

		24 



		$19,073.21 





		Cardiac Catheterization

		N/A 



		N/A 





		Colonoscopy
10/01/2010 to 09/30/2011

		884 



		$5,454.16 





		Diagnostic procedures, male genital

		N/A 



		N/A 





		Knee Cartilage Excision
10/01/2010 to 09/30/2011

		17 



		$11,481.29 





		Lesion Excision
10/01/2010 to 09/30/2011

		123 



		$8,222.82 





		Insertion of catheter or spinal stimulator and inj
10/01/2010 to 09/30/2011

		450 



		$2,324.68 





		Inguinal Hernia Repair
10/01/2010 to 09/30/2011

		47 



		$19,011.16 





		Laproscopic Cholecystectomy
10/01/2010 to 09/30/2011

		98 



		$20,191.89 





		Lens Procedures
10/01/2010 to 09/30/2011

		86 



		$7,816.10 





		Lumpectomy

		N/A 



		N/A 





		Other non-OR therapeutic procedures, male genital
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		PTCA

		N/A 



		N/A 





		Tonsillectomy
10/01/2010 to 09/30/2011

		25 



		$14,527.73 





		Upper GI Endoscopy
10/01/2010 to 09/30/2011

		730 



		$5,955.56 





		Decompression Peripheral Nerve
10/01/2010 to 09/30/2011

		17 



		$11,450.99 





		Other Therapeutic Procedures on Muscles and Tendons
10/01/2010 to 09/30/2011

		45 



		$15,104.60 





		Major Diagnosis

		Patients

		Median Charge



		



		Myringotomy (Pediatric)
10/01/2010 to 09/30/2011

		17 



		$6,747.37 





		Tonsillectomy (Pediatric)
10/01/2010 to 09/30/2011

		45 



		$12,959.84 








Marion HealthCare LLC Outpatient Services


State Data: Median Charges


Patients and Median Charge


This section shows the number of patients visiting this facility for certain conditions or procedures. IDPH used data provided by the facilities to calculate the charges. Your billable amount may vary greatly; always consult your physician or patient advocate.


		Major Diagnosis

		Patients

		Median Charge



		Notes:


· N/A - Some facilities are not required to report this data, or do not perform the relevant services.



		Arthroscopy
10/01/2010 to 09/30/2011

		N/A 



		N/A 





		Bunionectomy
10/01/2010 to 09/30/2011

		51 



		$19,197.46 





		Cardiac Catheterization
10/01/2010 to 09/30/2011

		N/A 



		N/A 





		Colonoscopy
10/01/2010 to 09/30/2011

		1,552 



		$4,368.72 





		Tonsillectomy
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Knee Cartilage Excision
10/01/2010 to 09/30/2011

		N/A 



		N/A 





		Lesion Excision
10/01/2010 to 09/30/2011

		45 



		$9,355.94 





		Inguinal Hernia Repair
10/01/2010 to 09/30/2011

		21 



		$14,875.98 





		Insertion of catheter or spinal stimulator and inj
10/01/2010 to 09/30/2011

		N/A 



		N/A 





		Lens Procedures
10/01/2010 to 09/30/2011

		204 



		$5,613.60 





		Lumpectomy
10/01/2010 to 09/30/2011

		10 



		$6,984.66 





		Other non-OR therapeutic procedures, male genital
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Upper GI Endoscopy
10/01/2010 to 09/30/2011

		998 



		$5,542.32 





		PTCA
10/01/2010 to 09/30/2011

		N/A 



		N/A 





		Decompression Peripheral Nerve
10/01/2010 to 09/30/2011

		11 



		$11,099.52 





		Other Therapeutic Procedures on Muscles and Tendons
10/01/2010 to 09/30/2011

		35 



		$14,746.53 





		Myringotomy (Pediatric)
10/01/2010 to 09/30/2011

		51 



		$5,723.15 





		Tonsillectomy (Pediatric)
10/01/2010 to 09/30/2011

		38 



		$4,731.73 








Memorial Hospital of Carbondale Median Charge Data


Outpatient services charges


This section shows the number of patients visiting this facility for certain conditions or procedures.   IDPH used data provided by the hospitals to calculate the charges.  Your billable amount may vary greatly; always consult your physician or patient advocate.


		Major Diagnosis

		Patients

		Median Charge



		Notes:


· N/A - Some facilities are not required to report this data, or do not perform the relevant services.



		Arthroscopy
10/01/2010 to 09/30/2011

		38 



		$23,724.39 





		Bunionectomy
10/01/2010 to 09/30/2011

		15 



		$30,039.46 





		Cardiac Catheterization
10/01/2010 to 09/30/2011

		1,240 



		$9,984.30 





		Colonoscopy
10/01/2010 to 09/30/2011

		713 



		$4,736.39 





		Diagnostic procedures, male genital

		N/A 



		N/A 





		Knee Cartilage Excision
10/01/2010 to 09/30/2011

		44 



		$15,060.40 





		Lesion Excision
10/01/2010 to 09/30/2011

		165 



		$5,620.83 





		Insertion of catheter or spinal stimulator and inj
10/01/2010 to 09/30/2011

		30 



		$44,692.23 





		Inguinal Hernia Repair
10/01/2010 to 09/30/2011

		79 



		$16,318.35 





		Laproscopic Cholecystectomy
10/01/2010 to 09/30/2011

		309 



		$17,428.93 





		Lens Procedures
10/01/2010 to 09/30/2011

		26 



		$12,389.61 





		Lumpectomy
10/01/2010 to 09/30/2011

		108 



		$13,003.20 





		Other non-OR therapeutic procedures, male genital
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		PTCA
10/01/2010 to 09/30/2011

		228 



		$38,097.72 





		Tonsillectomy
10/01/2010 to 09/30/2011

		7 



		$10,357.29 





		Upper GI Endoscopy
10/01/2010 to 09/30/2011

		570 



		$4,685.71 





		Decompression Peripheral Nerve
10/01/2010 to 09/30/2011

		34 



		$11,472.06 





		Other Therapeutic Procedures on Muscles and Tendons
10/01/2010 to 09/30/2011

		93 



		$19,284.23 





		Major Diagnosis

		Patients

		Median Charge



		



		Myringotomy (Pediatric)
10/01/2010 to 09/30/2011

		33 



		$7,773.78 





		Tonsillectomy (Pediatric)
10/01/2010 to 09/30/2011

		90 



		$10,152.01 








St. Joseph Murphysboro Outpatient Median Charge Data


Outpatient services


This section shows the number of patients visiting this facility for certain conditions or procedures.   IDPH used data provided by the hospitals to calculate the charges.  Your billable amount may vary greatly; always consult your physician or patient advocate.


		Major Diagnosis

		Patients

		Median Charge



		Notes:


· N/A - Some facilities are not required to report this data, or do not perform the relevant services.



		Arthroscopy

		N/A 



		N/A 





		Bunionectomy
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Cardiac Catheterization

		N/A 



		N/A 





		Colonoscopy
10/01/2010 to 09/30/2011

		1,806 



		$4,493.18 





		Diagnostic procedures, male genital
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Knee Cartilage Excision

		N/A 



		N/A 





		Lesion Excision
10/01/2010 to 09/30/2011

		89 



		$5,998.78 





		Insertion of catheter or spinal stimulator and inj
10/01/2010 to 09/30/2011

		263 



		$2,548.49 





		Inguinal Hernia Repair
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Laproscopic Cholecystectomy
10/01/2010 to 09/30/2011

		8 



		$25,276.62 





		Lens Procedures

		N/A 



		N/A 





		Lumpectomy
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Other non-OR therapeutic procedures, male genital
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		PTCA

		N/A 



		N/A 





		Tonsillectomy

		N/A 



		N/A 





		Upper GI Endoscopy
10/01/2010 to 09/30/2011

		796 



		$4,026.83 





		Decompression Peripheral Nerve
10/01/2010 to 09/30/2011

		too few cases 



		too few cases 





		Other Therapeutic Procedures on Muscles and Tendons

		N/A 



		N/A 





		Major Diagnosis

		Patients

		Median Charge



		Notes:


· N/A - Some facilities are not required to report this data, or do not perform the relevant services.






Hospital Services and Southern Illinois Healthcare Enterprises, Inc. to further
increase its monopoly power is not in the best interest of the public.

| attach various supporting documents related to costs. These are documents
from the IDPH website or other publicly available sites. | also submit Blue Cross
Cost-Compare data which was obtained from Blue Cross’ online source for
patients to compare prices.

| will be presenting orally via remote presentations on July 8, as well.

THOMAS J. PIAURA M.D., ”1" E C.
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