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STATE OF ILLINO S )
) SS:
COUNTY OF C O O K )

IN THE CI RCU T COURT OF COOK COUNTY, |ILLINO S
COUNTY DEPARTMENT, CHANCERY DI VI SI ON

BLUE | SLAND HOSPI TAL COVPANY,

Pl ai nti ff,

| LLI NO S HEALTH FACI LI Tl ES,

)

)

)

)

VS. ) 2019 CH 10906

)

)

et al., )
)

)

Def endant s.

Record of proceedi ngs before the
Honorable M chael T. Millen, Judge of the Circuit Court of

Cook County, Illinois, comrencing at approximately 10: 30
o'clock a.m on the 18th day of October 2019, at the Dal ey
Center, Room 2510, Chicago, Illinois, upon the hearing of

t he above-entitl ed cause.

Veritext Lega Solutions

WWw.veritext.com 888-391-3376



o N O Ul

10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

Page 2

APPEARANCES

BARNES & THORNBURG, by
MR. DANI EL J. LAWER
One North Wacker Drive, Suite 4400
Chi cago, IL 60606
(312) 357-1313
daniel .| am er @t | aw. com
On behalf of the Plaintiff;

OFFI CE OF THE ATTORNEY GENERAL
STATE OF I LLINO S, by

MR. SUNI L BHAVE and

MR. JASON A. KANTER

100 West Randol ph Street
Chicago, IL 60601

(312) 814-2098

sbhave@tg. state.il. us

On behal f of the Defendants.
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THE COURT: The attorneys who are involved in Blue
| sl and Hospital Conpany versus Illinois Health Facilities
and Services Review Board, everyone will identify thensel ves
as well as who they represent starting with counsel to ny
right.

MR. LAWLER: Good norning, your Honor. Dan Law er for
the Plaintiff MetroSouth Medical Center.

MR. BHAVE: Good norning. Sunil Bhave, B-h-a-v-e, for
t he Defendants.

MR. KANTER: Good norni ng, your Honor. Assistant
Attorney General Jason Kanter also for the Defendants.

THE COURT: Good norning to everybody. This matter
here, it is here on an energency notion having been brought
by the Plaintiff. 1've received several subm ssions.
just want to neke it clear what | have and what | have
reviewed. |'ve reviewed the notion fromthe Plaintiff and
all the attachnents, the response, the reply, as well as the
verified conplaint.

In addition, |I've reviewed all of the
exhibits. |'ve also received and reviewed the Defendants
notion to dism ss the conplaint, which has been filed
pursuant to Section 6.5. And, Counsel, it is your notion.

MR. LAW.ER: Yes, your Honor. There are no disputed

facts before the Court. The only question of |law is whether
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the Board's regulations directly conflict with the nmandate
of its governing statute as we contend or whether those
regul ations are perfectly consistent with the statutory
mandate as the Board is arguing. There are two statutory
provi sions at issue here.

The first is the Planning Act says that the
Board's revi ew of exenption applications shall not exceed 60
days fromthe date the application was decl ared conpl et e.
There is no dispute that our application was decl ared
conpl ete on June 12th. 60 days from June 12th is August
11th. What had to be done by August 11th? The Board had to
take final action on our application by then. The Board's
own rul es define what the review period is. The rule
defines review period as the tinme fromthe date an
application for permt or exenption is deened conpl ete by
the board staff until the Board renders its final decision.

And what final decision is the Board required
to take? The Planning Act says an exenption shall be
approved when information required by the board rule is
submtted. As an exenption applicant we had a statutory
right to have our application acted upon and approved wthin
60 days. The Board had a statutory obligation to approve
our exenption application within 60 days. The Board failed

to performits statutory non-discretionary duty, and we are
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entitled to an order of mandamus directing it to do so.
Your Honor, there is a board neeting next
Tuesday, October 22nd, and we are on the agenda. W can be
approved at that nmeeting if your Honor orders it. O herw se
we're going to be deferred ad infinitum Thank you.

MR. BHAVE: Thank you, your Honor. So the action is
brought under a theory of mandanus which requires that there
be a clear right to relief, and the principal argunent that
we have advanced before the Court is that the two provisions
that the Plaintiff has relied on we don't believe -- the
Board does not believe show a clear conflict with the
Board's adm ni strative regul ation, which is the deferra
rule at 560(b)(2).

The provisions that counsel has referenced,
one is Section 12/8 of the Planning Act, and we don't
di spute that 12/8 does say such reviews shall not exceed 60
days fromthe date the application is declared to be
conplete, and we don't dispute that the board staff had
decl ared the application to be conplete. But the statute
actually on the plain terns is silent as to what is the
action that the Board has to take at the conclusion of the
60 days.

It's not unreasonable to accept the

Plaintiff's interpretation that sonme action should be taken
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upon the conclusion of the review process and, generally
speaking, | think that the -- you grant the application or
you deny the application. But the statute from our reading
of the statute is silent as to what happens in this third
cont ext which has arisen here where there's pending
litigation, and there's a dispute as to whether the pending
litigation that's brought by another hospital called
Peopl e' s Choi ce Hospital concerns the subject matter of the
application to close MetroSouth.

The | egislature we don't -- we contend did not
foresee that scenario in the drafting of the Planning Act at
the time that the application was submtted. Now, the
| egi sl ature has accounted for instances where there is a
pendi ng | awsuit that concerns the subject of the application
to close in a new provision, Section 8 point --

THE COURT: Let ne stop you there and ask you a few
questi ons about that lawsuit. The conplaint was attached,
and it's actually been anended, and it's pending here in the
Chancery Division in front of Calendar 5. So are you as a
representative of the State, are you saying that that
conpl aint has nerit?

MR. BHAVE: Well, as far as -- let ne -- nerit meaning
should the relief be granted? |1'm not saying that the

relief should be granted.
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THE COURT: Here's my concern, all right? Sonmebody

files a case. One mght call it frivolous. One mght cal
it nmeritorious. It will take several years for that case
nost likely to be determned as a matter of |aw assum ng

that's appropriate, assum ng there are no disputed facts.
So let's say it is determned in one year, two years, three
years. Are you saying that decision, assumng it was nmade
by a judge, is then binding on the Board?

MR. BHAVE: | think -- not necessarily binding on the
Board's ultimte determ nation, but what | think that the
Board has recogni zed through pronul gati on of the
adm nistrative rule is when a lawsuit is filed pending
before a judicial court that is making representations or
all egations that there's either fraud or materi al
m srepresentations with respect to the application that is
pendi ng before the Board, to give due diligence and to
arrive at, you know, what we hope is the correct decision.
| think that the Board had envisioned deferring so that the
judicial process can play out and that the Board can then
consi der what are facts that had cone to light in front of
the judicial court because there's no adm nistrative
hearing. These types of cases with application for
exempti on of discontinued hospital, there's no ALJ. There's

no fact finding process before the Court.
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THE COURT: But let's talk about that. 1Is it the
State's intent to intervene in that action that you're

referencing as the basis for deferring any decision nmaking?

MR. BHAVE: It's not. To ny know edge, the State has no

i ndi cation of intervening in the People's Choice Hospital
case.
THE COURT: So how long is the Board in your opinion

going to defer any action based upon that case that you are

not intervening in and you are not going to be participating

in the discovery process? So howis it that you're going to

acquire any information that will be of any assistance to
the Board in making a determ nation as to this Plaintiff's
application?

MR. BHAVE: Correct. And | think that the way |I would

answer that is the assistance that would be proffered to the

Board is findings of fact that the Court may make in the
judicial determination in the pending |awsuit, but I
recogni ze the concern of the Court that the pending
litigation may last. | don't know. Litigation |lasts a

nunber of years often. A plain reading of that

adm ni strative regulation indicates that the Board will have

to defer until the conclusion of the entire litigation. |
think that's why the |egislature --

THE COURT: So the entire litigation --
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MR. BHAVE: That's the plain reading of the --

THE COURT: That is your position?

MR. BHAVE: That is our position.

THE COURT: So then if one party disagrees with the
ultimte decision, it goes to the Appellate Court.

MR. BHAVE: Correct.

THE COURT: You're saying wait until the mandate cones
down fromthe Appellate Court?

MR. BHAVE: | think so.

THE COURT: Then the PLA happens, doesn't it?

MR. BHAVE: Right.

THE COURT: Then the PLA is granted or denied.

MR. BHAVE: Under st ood.

THE COURT: All right. Then nmaybe a wit going to the
U.S. Suprenme Court. So you're saying that the Board is
entitled to defer any determ nati on based upon a case that
you are not going to participate in in any way, and that is
the sole basis for deferring a decision on this application.
That's what |'m hearing. Am | wong?

MR. BHAVE: | think that the -- facially I think -- and
| understand the | ogical extension becones a little
unreasonabl e after a certain point in tinme, and we recognize
that. Facially -- | think that facially the rule indicates

until all litigation is concluded. That neans al
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litigation is concluded. Now, there may be a point in tine
after which as applied to a particular case the |ength of
the duration becones so unreasonable that there may be due
process inplications. Perhaps. W're -- the lawsuit that
is involved in our case with People's Choice Hospital has
only been alive for three weeks, maybe a little bit over
three weeks. We don't know how | ong that case is going to
go, but at sone point |I think | would have to concede that
at some point there may be due process inplications and the
agency not issuing an adm nistrative decision if the point
of time goes too long, but | think that we have not arrived
at that point.

And so as we franed our argunment in response
to the notion as we've kept it in the context of mandanus
and where we are at this point in time, and at this point in
time we contend that there's not a clear showing that the
Board's rule as applied to MetroSouth where we are right now
is in violation of the Planning Act, and so they need to
identify some non-discretionary duty, either through
regul ation or statute, that conpels the Board to take action
i mredi ately, right now, and so | think that the Court's --
if I"munderstanding the Court's concern is if we take this
adm nistrative rule to its |logical extension, at some point

it becomes -- it seems like it becones absurd to continue to
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defer indefinitely, but | don't believe we're at that point.
| don't believe the mandanus is intended to rectify that
probl em because it's an extraordinary renedy to conpel a
state official or state agency to act in the nonment.

THE COURT: My point is, and maybe we're not
communi cating, there is no doubt the State has an overriding
interest in making sure that this application is in proper
form that all of the statutory requirenents have been
conpl eted and that the Board has sufficient information to
grant and/or deny. There's no doubt about that. There's
al so no doubt that the statute that you're citing as a basis
for the defernment gives the Board sonme |leeway in terns of
del ayi ng/ deferring its decision nmaking process as it
pertains to the application.

Now, what you're saying is sone entity files a
| awsuit that the State is not involved in, has no intent in
getting involved in and really doesn't have anything to do
with the information that is before the Board. 1|'m not
hearing that.

MR. BHAVE: So the allegation -- so we're only at the
conpl aint stage in the People's Choice Hospital case, and
the allegations do say that there were m srepresentations
and fraud committed on the Board in the application process

to close the hospital. That's in the conplaint.
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THE COURT: But you're not verifying that. You' re not
weighing in on that. You're not taking --

MR. BHAVE: Correct.

THE COURT: You're saying you have no intent to
intervene in that action and support the Defendant, support
the Plaintiff in the case. That is just a case that has
been on file that involves the applicant. That's ny
concern. It's a different situation that you're talking
about where the very application that is issued in terns of
the merits of it is pending in the lawsuit. This is a third
party that has brought this. This is not the State.

MR. BHAVE: Correct.

THE COURT: And in a way | just don't understand how
that can be the basis for the defernent, so you have to
convince nme that there's some reason why this Board cannot
go forward.

MR. BHAVE: Right.

THE COURT: |Is there any other reason?

MR. BHAVE: This is the reason. It's just the plain
terms of the regulation, and | think it's the Board's
concern -- maybe inartfully drafted -- Board's concern that
there is litigation. It touches upon the application by
maki ng references to m srepresentations. The |egislature

had nothing in the statute at the tine that this application
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was filed that provided a process by which the Board shoul d
proceed where there is litigation in this context. | think
the Board tried to do its best with drafting this
adm nistrative rule. Now, the |egislature has anended the
statute in July of 2019, so prospectively going forward
there's explicit authority fromthe legislature to defer for
a maxi mum of six nmonths under the statute.

But you're absolutely correct. The Board is
not intending to interject itself or intervene into the
pending lawsuit, so it's not affirmatively attenpting to --

THE COURT: Let's say they did, okay, just to nake it
clear. They intervene. They participate in discovery for a
year and a half, right? And they submt proposed findings
of fact and conclusions of |law to Judge Cohen who presently
is assigned to your case, and the judge agrees or disagrees
with one party. Going back to one of ny prior questions, is
t hat determ nation of Judge Cohen then binding on the Board?
Of course not. O course not.

MR. BHAVE: Right, right, but I think it would be rather
per suasi ve.

THE COURT: So what does this lawsuit that you keep
citing to have anything to do with this application?

MR. BHAVE: Right. And so further facts may be

di scovered in the process of that |lawsuit, you know, through
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t he di scovery process that the Board could utilize to better
informitself as to whether this application for exenption
is proper or not, and the Board itself is review ng the
application and it does an investigation. |It's supposed to
review. The legislature lays out that there's a review
process. There's all kinds of criteria in the
adm ni strative regulations that the Board is supposed to
consi der.

THE COURT: Which is a discretionary thing, and I
recogni ze that. That's part of your argunent.

MR. BHAVE: That's our secondary argunent, correct. So
the Court does disagree. There is a hearing on the 22nd,
but we would ask the Court not to go so far as to order the
Board to actually grant the application.

But going back to the Court's primary concern
| think where the Board is comng fromwth this regul ation
is that it wants conpl eteness of information, and al t hough
the judicial findings are not binding on the Board's
ultimte adm nistrative decision, nmore information is
probably better than less information. | believe with the
adm ni strative regulation the way it's witten, it does say
will defer until all litigation related to the application
has been conpleted. Facially that's probably okay. As

applied there may cone an instance -- | conpletely
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understand the concern that it looks a little absurd after a
little while that --

THE COURT: It does.

MR. BHAVE: -- the lawsuit is pending continuously. W
recogni ze that point. W do.

THE COURT: Thank you. Counsel, are you adding
anyt hi ng?

MR. KANTER: No, your Honor.

THE COURT: Thank you.

MR. LAW.ER:  Your Honor, this Board has i ndependent fact
finding powers. They have the power to sanction an
applicant that nmakes fraudul ent m srepresentations to it.
That is this process called allegations of nonconpliance.
It's a formal proceeding. They file a formal conplaint. W
woul d have a right to a hearing before the admnistrative
| aw judge. Nobody -- the Board's -- neither board staff nor
the Board itself is claimng that we nade any fraudul ent
m srepresentation to the Board in connection with this
application. Now, is there sonme plaintiff's attorney out
t here who has nmade that allegation in talking to the nedia
asserting that? Yes, but so what? This Board, if it was
really concerned about us making m srepresentations, could
initiate an action against us, and they haven't done that.

That speaks for itself.
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And as far as what has to be done within the
60 days, counsel indicated the Board doesn't have to take
final action. Well, that's not what the Board's rul e says
itself. The Board's rule says the review period, the 60-day
review period starts when the application is deenmed conpl ete
by the board staff until the Board renders its final
decision. The Board's own rule required it to make a fi nal
deci sion 60 days after its staff deenmed the application
conplete. There's no ambiguity to that.

THE COURT: Anything else, Counsel?

MR. BHAVE: Just one point. The Board's rule also has a
specific provision when there's pending litigation. So when
we have a broad rule and a nore narrow rule in the context
of the pending litigation, | think the narrowrule -- |
think the way to read those two regul ations consistently is
to rule that, yes, generally under a review period the Board
has to make a final decision, but when there's pending
litigation the Board now has a specific rule in that
context. But again we would urge the Court not to order
mandamus to direct the agency to exercise its discretion in
any particul ar way --

THE COURT: Thank you, both.

MR. BHAVE: -- if it does order it to exercise

di screti on.
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THE COURT: Thank you both for your positions and your

argunents. As indicated previously, |'ve had an opportunity
to review all of the subm ssions of the parties, and they've
been very helpful in terms of identifying exactly what the
i ssue or issues are as set forth. So it is clear and once
again | have reviewed the verified conplaint as well as al
attachnents. 1've reviewed the energency notion that we
have just discussed at length, as well as the response from
the State and the reply. And so it is also clear, | did
review the 615 notion that has been presented by the
Def endant / Boar d.

Mandamus is not an order of right. A mandanus
is generally issued to enforce a clear duty inposed by |aw
i nvolving no discretioninits exercise. A conplaint for
mandanus nust al |l ege facts which establish the foll ow ng
el ements: One, a clear right to the relief requested. Two,
a clear duty of the respondent to act and, three, clear
authority of respondent to conply with the wit. That
passage is lifted directly fromour Supreme Court's decision
in Noyola, N-o-y-o0-l-a, versus Board of Education and the
City of Chicago. The cite is 688 Northeast 2nd at 81. That
passage is from Page 86. It's a 1997 deci sion.

The Court begins its analysis by |looking to

the applicable statutes. The process for which to close a
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hospital once an application for exenption is received by
the Board is governed by the Illinois Health Facilities
Planning Act. It's set forth at 20 ILCS 3960/1. Once an

application for exenption to discontinue a hospital is

submtted to the Board, the Board staff, quote, shall review

an application for exenption to determ ne whet her al

required informati on and application processing fees have

been submtted, end of quote. That's at 77 I

Adm ni strative Code, Section 1130.550, Subparagraph B.
Once the board staff deens the application

conplete, then it forwards the application to the chairnman

of the Board for review and action. That's the sane

section, Subparagraph C. The chairman of the Board reviews

t he application and has the authority to approve it, deny it

or refer to the Board for review and action. That is the
sane section, Subparagraph A. The Board reviews the
application and, quote, shall approve an application for
exenmption that it determnes to be in conpliance with the
requirenents. And that again is at the sanme section,
Subpar agraph B, Subparagraph 1.

Under Section 12/8 of the Act, the Board,

gquote, shall not prevent the conduct of a public hearing.

said that incorrectly. Quote, shall not prevent the conduct

of a public hearing upon a tinmely request of an interested
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party, end of quote.

Addi tionally, such reviews shall not exceed 60
days fromthe date the application is declared to be
conplete. That again is in our state statutes, 20 ILCS
3960/ 12, Paragraph 8. If during the review it cones to the
Board's attention that there is litigation pending regarding
the facility, the Board, quote, will defer consideration of
t he application for exenption when the application is the
subject of the litigation until all litigation related to
application has been conpleted. That's at Section B,
Subparagraph B2. Here in this case the application was
deenmed conpl ete on June 12th, 2019.

Consequently, the Board's review shall not
exceed -- could not exceed 60 days fromthe date the
application was declared to be conplete. That's consistent
with Section 12/8. The State argues the Act is silent as to
when the application should be granted or denied. |
disagree. | think it's quite clear. 1t's 60 days fromthat
date. The parties also disagree with the phrase subject of
litigation. The Plaintiff argues that since the conpl aint
does not nanme the Board that it is not the subject of the
litigation, and the Board shall therefore approve the
application for exenption. The State argues that the

Board's deferral rule does not require that the application
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for exenption be the central focus of the pending litigation
or even that the claimin the pending litigation seeks to
nullify the application; rather, as |long as the application
is part of the, quote, subject, end of quote, litigation
there is a basis to defer this. And the -- as we talked
about during our argunment this norning, the People's Choice
| awsuit makes a m srepresentation in its -- it makes an
argunent that there was a m srepresentation by this
Plaintiff in its application. The State does not in any way
i ndicate that those allegations are correct or incorrect.

The State makes it clear that it is not going
to in any way participate in that litigation. Consequently,
it's hard for ne to conclude that that litigation is in any
way relevant to the application that is before the Board.

So it's hard for me to conclude that that litigation is in
any way related to or should be used as a basis for the
deferral of the Board's decision.

It's ny determnation that it is appropriate
to grant the requested relief in one sense. It is clear
based upon the statutory requirenents that the Plaintiff has
conplied with the statutory requirenents in all respects and
it is entitled to a decision. However, it would be
i nappropriate for the Court to require a specific decision

be made. That is not for -- that is not appropriate for the
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Court as that involves certain discretionary functions.
That is not the purpose of a mandanus, a wit of mandanus,
as there are a nunber of factors that woul d be incorporated
into the decision whether to grant and/or deny. | am not
going that far as it would be inappropriate. | amgranting
the wit as requested in the sense of requiring a decision
based upon the application which has been deened to be fully
conmpl ete as of June 12th, 2019.

Do we need any clarification of ny order?

MR. LAW.ER: Your Honor, could we have a direction that
t hat be taken at the October 22nd board neeting?

MR. BHAVE: | think that woul d be okay.

THE COURT: That will be part of the order. Anything
else fromthe parties that is |less than clear?

MR. BHAVE: Not fromthe State.

THE COURT: Gentl enen, good luck with this case. | hope
it works out for everybody. It's a significant case to our
entire community in the sense of providing nedical care and
services to a particular area of the community which is
certainly in need of nedical services. So good luck to
everybody. Have a good day.

MR. LAW.ER: Thank you.

MR. BHAVE: Thank you.

MR. KANTER: Thank you
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STATE OF ILLINO S )
) SS:
COUNTY OF C O O K)
The within and foregoing proceedi ngs of the

above-entitled cause was reported in shorthand by Linda M

Benda, CSR, Notary Public, within and for the County of Cook

and State of Illinois, on the 18th day of October 2019, at
t he hour of approximtely 10:30 o'clock a.m at the Dal ey
Center, Room 2510, Chicago, IIllinois.

There were present during the proceedi ngs
M. Daniel J. Lawl er on behalf of the Plaintiff;, and
M. Sunil Bhave and M. Jason A. Kanter on behalf of the
Def endant s.

The undersigned is not counsel for nor in any

way related to any of the parties to this hearing nor in any

way interested in the outconme thereof.

Wtness ny official signature and seal as

Notary Public in and for Cook County, Illinois, on this 21st

day of October 2019.

Finde M. Lo

LI NDA M BENDA, CSR, Notary Public
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