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HEALTH FACILITIES &
SERVICES REVIEW BOARD

October 15, 2013

Kathryn J. Olson

Chair

Illinois Health Facilities and Services Review Board
c/o Courtney R. Avery, Administrator

525 West Jefferson Street, 2nd Floor

Springfield, Illinois 62761

Written Comments regarding DHS request for
Murray Developmental Center Discontinuation Permit

Dear Chair Olson:

Our union strongly objects to the closure of Murray Developmental Center, a state
facility for individuals with developmental disabilities whose conditions present severe
challenges [see Attachment 1, DHS Demographic and Acuity Data]. The closure of
Murray would prevent access to necessary, life-sustaining care for some 230 current
residents still residing on campus for whom no appropriate alternative placement has
been found. Moreover, as Murray and other congregate care state centers provide a
broader array of services than group homes or even private ICF-DDs, the closure would
leave a large swath of Central and Western lllinois residents with developmental
disabilities who in the future may experience extreme behavioral and medical challenges
without a safety net. Finally, there is a temporary restraining order put in place by a
federal court which prevents the closure of Murray Center at least until an injunction
hearing January 6, 2014 or until the parties reach a settlement. To issue a closure permit
now would be premature and may prevent the state from capturing Medicaid
reimbursement for the continued operation of the Center.

1. DHS has not met the requirement that the applicant document no adverse effect
upon access to care for residents of the facility’s market area.

In the application DHS says the discontinuation of services at Murray will have no
adverse impact, but provides no documentation. In contrast, family members of Murray
residents have provided eloguent and often heartrending testimony about how much

their loved ones need the intensive services provided at Murray and will have no
alternative for appropriate care. [See audio transcript of closure hearings conducted by
the Commission on Government Forecasting and Accountability in April 20, 2012 at
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http://cgfa.ilga.gov/upload/04202012meetingAudio.mp3 as well as the HFSRB public
hearing transcript.]

Individuals with significant health care needs require access to healthcare professionals
on around-the-clock basis. Individuals with significant behavioral issues benefit from
the significant number of highly trained staff available on a campus setting, especially
staff with years of experiences who have developed a bond with the individuals, can
easily communicate with them, and can anticipate behavior triggers. Many families
whose loved ones received services in smaller community settings before coming to
Murray experienced both high numbers of health problems and hospitalizations in lieu
of good medical care, as well as chemical restraints (overmedication), and even police
involvement in lieu of adequate staff and behavior interventions.

During the Jacksonville Developmental Center closure, early outcome data from the first
JDC residents to be moved to the community demonstrated the difficulty those
residents had without access to JDC. DHS published a monthly “JDC Monitoring
Tracker”. The August, 2012 Tracker showed that, with only 41 residents discharged to
or visiting community placements, there were 3 incidents of police involvement, 5
hospitalizations and 1 psychiatric hospitalization. [see attachment 2]

DHS has refused to provide similar information or publish such a “tracker” during the
Murray closure. However, anecdotal evidence provided by our union members at other
state centers as well as an affidavit by a neutral observer underscores the severe impact
upon access to care for these vulnerable individuals if Murray were to close.

¢ A female individual was discharged from Murray Center to a community group
home placement with the consent of her parent-guardians several weeks ago.
This month she was admitted to Shapiro Developmental Center, another state
developmental center in Kankakee. According to reports of family members, the
individual had experienced behavioral episodes at the group home, including
punching a hole in a wall and injuring staff. The group home responded by
prescribing two sedative drugs, reportedly without guardian knowledge or
consent.

¢ Clinton County Public Defender Stewart Freeman was appointed Guardian Ad
Litem for state wards at Murray Center. In August and September of this year he
inspected several community group homes to which Office of State Guardian
wards have been moved and spoke to group home workers. GAL Freeman filed
an affidavit in a pending federal court case [see attachment 3] detailing his
observations, including health and safety code violations, prescription
medication and nutrition not being provided, poorly paid workers with very little
experience logging outrageous overtime hours (one worked 6 12-hour daysin a
row, another worked 38 hours straight and had paystubs showing 140, 150 and
even over 180 hours worked in two weeks).




Furthermore, some of the undocumented statements made in the DHS application to
support the conclusion of “no adverse impact” are not accurate:

e “[Murray] does not have a large admission rate (4 individuals were admitted
during calendar year 2012)” — The facility was targeted for closure in February,
2012, and DHS stopped taking admissions to the facility.

e “Community-based providers are able to increase the number of individuals
served...” This statement is in direct contrast to what DHS has experienced in
trying to place individuals out of Murray Center. DHS not only has had Murray
professional staff and the department’s own central office staff working to
discharge residents, they have spent millions of dollars on contractual placement
consultants to expedite this effort since the closure was announced some 19
months ago. Yet there have been only some 30 residents discharged in all that
time, with another 16 who have not lived at Murray Center for weeks but were
never formally discharged, presumably because their guardians or their
providers are still not comfortable with their care in the community.

e “Individuals being served at Murray have a hometown connection to more than
160 communities, thus the market area is defined as the entire state.” DHS does
not define what it means by “hometown connection”. This could mean the
individual’s birthplace, which may be totally unrelated to more important
factors, such as where guardians, family and friends currently live. Nor does DHS
acknowledge that almost all of these 160 communities are outside of west and
central lllinois. Given that the small number of Murray residents who DHS has
moved to other settings are disproportionately relocated outside of the 45 mile
radius around Murray Center it is likely that this list of “hometown connections”
is no more than a justification for uprooting individuals from the communities
they know best.

2. DHS has not met the requirement that the applicant document requests for
impact statements or share copies of statements indicating the extent to which
the applicant’s service delivery will be absorbed by area providers.

DHS admits in it application that the nearest state centers are 1 hour 44 minutes
(Choate DC) and 3 hours 30 minutes (Shapiro DC) away, well outside the 45 minutes
travel time standard of the Board.

in its application DHS has not met the Board requirement of requesting or submitting
letters from area providers stating they will replace the services provided at Murray
Center. DHS has only attested to a process still underway by which it hopes to provide
alternative services either in private ICF-DDs, in group homes or other smaller




placements, or in other State Centers. As noted above, DHS fails to note that it has had
difficulty identifying placements in the Centralia area that are currently open and
available to provide services at the level that Murray residents require. While the
application speaks of 50 providers indicating an intent to provide services, the
individuals who have moved have gone to the same handful of providers. This includes
CAIL, which took a large number of the Office of State Guardian wards who were moved
out early and is also the provider about which the GAL raised such strong quality of care
objections. [see again attachment 3]

There are still some 230 residents living at Murray Center, less than seven weeks from
DHS’s requested closure date of November 30. These individuals have no alternative
placement. DHS states, unsupported by documentation, that 50 providers intend to
support Murray’s residents. However, DHS identifies not a single provider willing to
support 230 residents with the same level of care as they are currently supported at

Murray Center.

3. If DHS is allowed to discontinue services at Murray, it will negatively impact
safety net services in western and central lllinois.

State centers are safety net facilities, providing care to individuals who have extreme
medical and behavioral needs who are not easily supported in community placements
[see Attachment 4 — Comparison of SODC Services]. The guardians and Murray
residents fighting to keep the facility open continually reference this need for safety net
services. Early outcome results from the first Murray residents to be moved to the
community show the difficulty they have operating without the Murray safety net. [see
section 1 above]

In support of its application, DHS provides a letter from its deputy director for state
center operations which acknowledges all other state centers are more than 45 minutes
away. It fails to note there is not another state center in western or central lllinois,
which means individuals in this area who need the higher level of care available at state
centers will have no area safety net. [see attachment 5]

DHS includes in its application Appendices 6, the mileage and travel time for Choate and
Shapiro Centers, the next closest state center. However the application fails to note
that DHS has already announced its intention to close two more state centers after the
Murray Center. There have long been rumors about the closure of Choate Center in
particular. There is no guarantee it will remain open when two more centers are slated
for closure. DHS’s Attachment 43, Safety Net Impact Statement states that DHS will
continue operating 6 state centers. That is directly contrary to Governor Quinn’s 2011
Rebalancing Plan which is frequently referenced in the Department’s application. [see
attachment 6]




The letter from DHS Deputy Director for SODC Operations is not reassuring on the
question of safety net services. The letter does not say Murray residents who have a
qualifying condition are guaranteed a state center placement. Rather, it states they
“have the right to request placement in an SODC” [emphasis added]. Similarly, those
needing state center services may access them “dependent on the needs and SODC
capacity”. So residents in need and guardians requesting state center services may or
may not be granted those services, depending on whether DHS agrees to make them
available and whether there is any available capacity.

DHS goes farther in its attachment 43- Safety Net Impact Statement. While the
department states that it will continue to operate state centers that will accommodate
safety net admissions, it makes clear that it will not increase census at the remaining
centers to accommodate the needs of those in Central Illinois seeking these services.
“the goal is that a state operated developmental center that admits any new residents
from the Murray Center would transition a proportional number of current residents
...rendering transitions census neutral...”. Thus safety net access will only be available
farther away, and only to the degree that other state centers can reduce their census to
create available beds.

4. DHS cannot verify its reason for discontinuation under the Act, which seems to
be economic feasibility.

The applicant indicates the Governor has decided to cease funding for Murray Center.
The Governor has made this decision despite the decision of the lllinois General
Assembly to lump sum funding for state developmental centers which enables the
Department to operate Murray Center in FY 14. [see Attachment 7 — relevant page of
PA 98-27]

The decision of the General Assembly to fund Murray in FY 14 follows from the
legislative Commission on Government Forecasting and Accountability’s vote to reject
the closure of Murray on November 10, 2011 and to confirm that rejection at a
subsequent meeting May 1, 2012. [see Attachment 8 — COGFA vote to reject the closure
of Murray, and related documents on the COGFA website:
http://cgfa.ilga.gov/Resource.aspx?id=1421]

Furthermore, DHS has not provided evidence that community services will be cheaper.
Its COGFA filings noted a cost of community care of $84,000 which it then compared to
an annual cost of $150,000 per resident to operate Murray Center. [see attachment 9]
The application now speaks of the reality DHS is facing. The cost of community care for
very hard to serve residents turns out to be $120,000 annually. It therefore comes up
with a new, inflated cost for Murray Center, far different from the number used in the

COGFA filing only last year,




The Board would not consider a private hospital CEQ’s decision that he wants to spend
his money elsewhere sufficient proof that the hospital is not economically feasible. The
application makes clear that Medicaid pays for nearly all services provided at Murray.
The legislature felt the facility deserved an appropriation in a very difficult budget year.
The applicant must show some evidence that the facility isn’t economically feasible if
that is the reason for discontinuation.

5. DHS cannot close Murray Center Nov. 30. To do so would be in violation of a US
Court imposed temporary restraining order.

You will note in attachment 10 that Judge Aspen of the US District Court of Northern
Ilinois has in place a TRO, with the next hearing — on the plaintiff's request for an
injunction — scheduled for January 6, 2014. The Board should not place this filing on the
November 5 hearing. The Board agreed to do so —outside of the Board’s normal
schedule ~ because DHS insisted it had a Nov. 30 hearing date. The Board should not
hear this application until the court has issued a final ruling in the case. To do so invites
further litigation.

If the Board does proceed with a vote on the application at this time, we strongly urge
the Board to reject this application for discontinuation. DHS cannot verify its reason for
discontinuation of Murray under the Act, the center’s services are in demand and as
DHS has provided no specifics on how those services would be replaced for the more
than 230 residents still living at Murray Center, as well as for those west and central
Illinois residents who will need the facility’s safety net services in the future. The
application must be rejected.

Sincerely
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INTUFR UNIPED STATES DISTRICT COURT
FOR THE NORTIHERN DISTRICT OF ILLINOIS - EASTERN DIVISION

TLLINOIS LEAGUE OF ADVOCATES FOR THE
DEVELOFMENTALLY MSABLED, vl

Plaiutiffs, ; {ase Na., 13 C 01500
o _ Hon, Marvin E. Aspen
LLINOIS DEPARTMENT OF IIUMAN SERVICES,
eial., Deferdars, - Magistrole Judpe Dasiel G. Matin

SUMMARY OF STEWART FREEMAN AFFIDAVIT

Stewart iy corrently the Public Defender for Clinton County, i), and has heen appointed
by o stake court Judge as the guardian od fifem for the OSG wards. He has authority with respect
1o whether the OSCG wands should be transferred. He documents the difficubty in receiving
recerds of Ius chients from THISDelendants whe have tried o limit his access.  He has
ascertaiped that several of the wards are on “pre-transitional visits,” which are in actualily,
comsplete moves from Murray withowt the full transfer paperwork.

Blr. Freeman festifes thol af Jonst teeo of his clients should be returned fo Murrav, He
wade unannounced visits of the praup homes, and dovs nat have a high opinden of the care o
the residents. e documents peoblems ot the homes, including: inadequate securily, imudlequate

staffing {long day snd hour shiftsy, lsck of staffing experience, lack of supplics and heme

stpports {freproching, padding, bedding, ere.), unssle condiiens (exposed hazands), lwk of

knoviedge as to client care, low pay, Htile traming and little 1o no decoration or persosmalization

for the residents. He helioves that some of his clients never should have been placed in a

commiznity placement. He docursents his interviews with three former group heme employees

fwhose provider had received Murray residentsh, who discussed all of the problems axsociated
with the groap home placements, Mr Freeman fears the consequences fhat coudd happen il these
conditions cantigue, especially alier seruting of the tacilities has passed.

12354061
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IN THE UNITED STATES DISTRICT COURT
FORUTHE NORTHERN DISTRICT OF HLLINONS
EASTERN IMVISION

HLEINOIS LEAGUE OF ADVOCATES FOR THIL
BEVELOPMPMENTALLY DISABLED, or o,
Plainrifis,
Vi,

I[LLINOIS Cnse

DEPARTMENT OF HUMAN SERVICES, MICAHELLE R.B. SADDLER, | No. 13C

in -'W!‘ official capacity as Secretary of the Wlinois Department up‘" Hrman (1300

\t hl'\fﬁ{ CASEY, in hfx nffu fal capacity ax Director of

Developmental Diseliliiivs af the Winois fh;mr)‘r?.ihf af Human Resonrees, Lo,

and COMMUNITY Rin&ﬂhﬂ(‘ﬁ ALLIANCE, Maran 12,
D Aspen

Pefendanty,
BECLARATION OF STEWART FREMAN
1. I have personal knowledge of the facts of this declaration and could competently

testify umder vath 1o those facts i qallcd vpon 1w do so,

Hoachgrownd

2. Pooecerved mmy TLAL in History and Political Science um the tnlvecsity of
Hlineois. Ereceived my J.BD. from Cregghton University in 1993,

3 Fserved ag an Assistant State's Attorney for the Marion County State’s Attarney’s
{Hfioe from 1943 through 2004, 1 went ot private practice for @ yeur in 2004 | and then became
the Assistan! Mate’s Altorney of Clintos Cowty in 2005, 1 became [ull time Public Dhefender for
Clinton County, NEnois i 2008, it which | have served since then

4, I have ro persanal or fumily connections with the Murray Developmental Center
{AEI0TY, airy ob it currend residents, or any of the nared PlaintifTs.

Appointment as Guuredian ad Litesn
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A, O haly 29, 2003, [ was appeinfed to gol as Guoardian ad Liteen an bebalf of 24

wearely eof e Offiee of the Stule Guardian, | ways not givern full aothority to supplaot the OSGs
role, bul only with respect o deeisions of whether my clients shodd e translerred 10 homes
senclfor Tnstitutions other than MDC,

. Shortly after my sppointment o July 29, 2013, | requested a list of my elems
frorm the Ulinois Attereey General's Office, | only reecived the fist of my olients on Avsms! 14,
2013, cightezn days afler my appoiiment, The Atlomey (eneral’s office taak the position shat

14 o

R,

ey wards waere not my wands bevause they no fanper were residents of the Murray Center
sinee they were on pre-transitional vistts, The State Court judpe dissgreed on August &, 2013
ond afer repealial reguests the Attorney Geneeal’s office gave e a list of my clients lalke on
Augast 13, 20013, 1 have requested medical information about my ¢lients in a subpoena duces
tecumy, however, the Attorney General’s Office has tricd to linit my necess 10 my clients records
and wha bspeak to abonl my clients by demanding a protective order. They have refused 0
provide any mformation from their office unless this protective order 15 entered.

7. Currently [ have reveived reponts directly from social warkers at the MDC called
Individuat Supporl Pl (150 and addendwms (o o number of the 18Ps andd one CHA report
The CRA teport i 2 report from the crganization hired by DS to belp with the inovement of

waide fromn the MDC. I8Ps are repods provided by worlsers at the MDC regarding all aspects of

sy wards ves and most are dated fo carlier this year s Jute last vear,
LR Currently, ton of ey clivnts reside at MOC, Fourteen of iy clients e an pre-

wansitionnl visits o other 2 10 4 bed homes called CILA (Community Integrated Faving
Arrangentents). Some of my clienls have been on “pre-transitonal™ visits since corly May and

oibwers Tor several menths mow, even though such visite naually last noshont period of tioe, These
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pre-transitional visits therelore ave, in actoalily, moves from the MDC withowt the full transfer

paperwork., Murray Center workers and myself have been 1ald that onee discharpes form the

\.J

MDC are finadized the discharges are 1o be “haek dated” W the origimal pre-transitional dule for

])fl}‘l‘r’l{!ﬂl SRLIDOISUS,

9, Based on my review aof their files, T have delermined that at leas) twa o theee of

my clisads who are currently living in group homes i the communily should be relarmne
immedinlely 10 MDC, based upon their peeds and the conditions in CILAS T have spoken o the
PAS apent in chavge of these moves oo September 17, 2003 and she has asioed me w hold ofi o
filing any moetions to returs chents wiil she can provide me with mare information.

Inspectiog of the CILAs

sibilily fo inspect the condilions undor which my clicnts are

wo
R
]
-f'
1_.‘

Fving to determine whether i s an appropriote {14, | have condneted several unsnnounced visics
of ClLAs in the Centralin und ¥ Yernon, Hlinois area whese my chiemts are cusrently residing.

«

11, Based spon what § bave disvovered to <date, § do oot bave o high opinion of the
CILAs and theis ahility 1v care for my medically frapile clients and clients with behavioral
185CE,

Resciuve/CAIL CILA ot 3rd ine Mt Vernon, [ilinaly

12, 1inspected ttds CILA on Augast 27, 2013, My inspeciion revealed the tollowing
concerns: (1) the from doar was ot locked, even though one of my clienls was an clopemen
risk, amd w major road is anty o bl @ bleck away from the CILA, {23 one of lhe cmplovees
admitted shie was working her sixth 12 hoor day in a rew, (3) ane of the cmplovees had 2 wnd %

manlhs ol experienee ar the CIEA, but the other only bad 3 weeks exporience, (4 ene of my

clients who bad PICA had denim bed sheets rather than the appropriate tear resistant shecis, (53
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one clivat who had a hisiory ol seil-injurieus behavior (“SIB”} did not bave adequate padding in
his bed aed in other cominon areas of the home, (6} the sall did not know where the fise
extinguisher way when asked, (7) the cleaning smaterials weee in open access lo the residents, {8
the staft bad ne ides what o med {t:ur.l,iqn fog was, and il not provide me with one (93, (here was
rot an appropriate biohazard disposal receptacle, {10) the saff seermad ignorant of my client’s
dietary concerns stating whoever 35 on duty decides what we eat | (11} the CILA bad been
apencd in hay 20123 and the rate of pay ol the employees was Tess than (3900 b}, (12) the
staff working that dav appeared 0 have hitle oF no teaining in that one of the workers could not
tugn o he Heht in my clients bedrooar, (13} all bedrooms and the facility in geners] bad e or
no degoration or personatization.

Kescare/CAIL CHLA af  Ridge Sv, fn Centralia, ftinnis

3. linspected this CILA on Augest 27, 2013, My inspection rewaled 1he fotlveing
comeerns: (11 o workman was working with power fools outside the residence and had Jeft
gimibers with exposed natls inoa vacunt roomy in the CHLA dudng my visit, (2) there was not an
appropriale bishazard disposal recepracle, (3) the medications wers kept in an unlocked location
aocessilile o one of my clients, {4) sgain the sl consisted of a persen with months of
experience and the other person slated she worked there for 3 weeks, ond (5} the slafl did not
know ripht wway whoere the fire extinpuisher was when asked, {(6)  there was hiltle o no
decoralion o persongiizalion of the Leility.

14 One ol gy elients al this home has a hdstory of SIB, She wheel chair bound and 1%
serpuired 1w matfens on her hands at all times beeanse she will try 1o induce: vom#ing, She i

also in need of o foeding tabe and speialized prescribed sotrition Jwoeagh this tbe. T am deeply

concerned with placinp olienls like this clieot in a CILA, because they could casily be ubugsed
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'

anc oo ene woukl konow. | alsa believe tal she will never be integrated in the compmaniiy and
should not bave even been placed in a community placement,

Support Systems A " §1 . Centralia, Hiinois

s, I nspected this CILA on September 9, 2003, My inspection sevealed ke
Following concerns: {171 spake to a female worker who confirmad that my cliest st this CHLA
wis ot given the proper medications for seizures for three days, After the medivation ran out,
and as 2 conseguens, my client bad a seizure which resulfed in a hospitalizativa (the client had
st Dl i seivaare Tor three years while houged at the MIDC aceording o his ISP repot) The
worker stated that there was @ preblem getting the preseribed medication because ef probloms
with o Medicald! Medicare card ; {2} again three workers were present sl the feeility jnaking
arourmd $2.00 per hour and with o combised expurience level of 4 months experience for the
three workers combined, (3) there was not an appropriate biohazard disposal receptacle, (4] the
refrigerator was stocked with high sedium food that wes not appropriate for ane of my client's
boroe sodiun dicts.

16, 1 have inspected o tofad of 6 different CHLAS o the MU Voeroon and Cenoalia
areas and 1 ied (o inspest ope other CILA in the Centralia area, but no onc was present during

that oo,

CHLA Dmployeas
17. Tewvo RescareCAIL cx-employees cmmne to my office 1o discuss their working
conditiong en August 22, 2003 Reonda Gibson and Dvlan Alton, Reonda Gibson wax Jamibar
ty e i that she was prozecuted [or Burplary 19 Marion County case #89-CF-219. Dvlan Allom,

sinee Dintervigwed him, has been charged with physieally abusing o disabled person housed n o




Case: 1:13-cv-01300 Document #: 241-4 Filed; 09/23/13 Page 8 of 9 PagelD #:3744

prior facllity w0 s work al the CAIL ClLAs. He hos a class 3 felony now pending in Mavian
Cowny gase f 200 3-CF-235.

8. Ms. Gibson informed me that she has spent her own money to purchase personal
and househald feres {or residents becavse it was so diflivult to obtain these items rom her boss
Ronda s, She provided me with receipts of itemns she said were for residents, She stated
that on o number of oecasions one of the CAIL CILAS would wansfer their residenis to other
facilities Tor 6- 12 hows becanse the fapilily did not have appropuiste slaffing.  She went oo 1o
stade thet the zcheduling of workers wag keft 1o the fast minate and she wonld have w work
doulbde slufls 1o cover working two 12 howr shilts.  She stated that st onc pomt she worked 3%
days straipht and was “literplly delidous™ while working shifts at the end and had an emotiong]
breakdown. She then showed me paystubs indicating thet she had worked 141, 150 and cven
over 15D hours over o tweo week period. She continued thar the ooly way they stopped
scheduling her for work was to ey god breakdown in front of Ms, Harrs to get a duy alf, Ms
Gibson wenl on to state that the chienl that peeded a feeding lube at the Ridge Street CAIL
fucility ran ont of the prescribed feeding tube sulrition required at ene point and she weat 10 a
store and fod mv client Brsare Jor a lew davs rether than the dector presertbed nutrition,

1. dr. Alton indicgted that he worked at one poind for 36 days straight. M. Allom
lad been werminated from a prior cure fasilily for individuals with developmental disebilities
arvdd atlegations that he had abused, as bis charges as the fefony charges attest.

M. Both ex-emplovecs describe working at the fagslities as chuolic .

21, [ spoke to Rhonda Hacris the person in charge of all of the CATL fsilitics in the

Centralin and ML Yernon aren and she slates that the ex-employees are just disgruotbed workurs
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who are being put up 1o making allegations by bigger facility competitors whi she stated had
Wired Ma, Gilssnn,

2. Based erowhat T lave seon dwing the coarse of my inspections, 1 kave concems
gbout the placernen and welfpre of my wards that uee unable 1o commanicate and have such
severe disahilities that they sre vuinasable 1o abuse or peglecl. 1 the conditions 1 have seen ad
beard about exist now, what will bappen to my wards 2, 3, 5 years from now aller the serting of
the factlities has passed. 1 fesr that severe abuse and maybe even a possible premature death
conld accur in the futae if inadequate oversight 1s not maintained.

23 I swear wnder penalty of perjury that the statements in this declarstion are true o
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Governor Quinn's Rebalancing Initiative-November 2011

Summary

Developmental Disabilities

The Depaniment of Human Services will reduce the number of residents served by State-
Opcrated Developmental Centers (SODCs) by at least 600 by the ead of FY 14, This will
permil DHS to close up to Four facilitics in the next 2.5 years.

Mental Health
The Department of Human Services will close at least two state psychiatric hospitals by

the end ol FY 14,

Implementation Plan

FY 12 Developmental Disabilities
The Division of Developmental Disabilities will initiate closures of SODCs during FY
12, To accomplish this, the department wili:
1. Halt new admisstons at first facility.
2. Assess and develop traasition care plans for a1l current residents beginning
December I, 2011,
3. Imitiate transfers to community based settinps beginning Janusry 1, 2012,
4. Transfor residents at the rate of 20 per month beginning in January until the
facility is closed in the first quarter FY 13,

FY 12 Mental Health

The Division of Mental Health will;

Haldt new admissions ot Tinley Park (based on current appropristions),

Continue to treat current patients until discharge, within 14-21 days.

Develop care plans for patients who will have challcoges discharging to

community setvices after the treatment of their acite disorder,

Discharge remaining residents to the community providers or hospitals sclected.

5. Develop and implement plan to maintain on-campus food and pharmaceuticsl
services that serve other SODCs and state psychiatric hospitals in, the area.

[P I S

e

FY 13 and FY 14 Developmental fHsahilities

DIHS will continue to assess and transition residents from other S0DCs throughout
FYs 13 and 14 so that up to four centers will be closed by the end of FY 14,

The Department will work collaboratively with the General Assembly during the
Spring session to determing the additional facilitics that will be closed over the next
two and a half years. The factors for factlity closure should include:

I, Quality assurance issues

2. Asscssiment of residents




3. Curreat census, including average length of time residing in Center, special oceds
of residents

4. Physical plants (both anticipated future costs for maintenance as well as design of
each Center and the design’s tmpact oo staffing costs, living experience, cte.)

5. Current stafTing levels and overtime usage.

Governor Quinn's FY 13 and FY 14 budget requests will include fimding for community
placements for all residents of SODCs who are scheduled for transition. For budgeting
purposes we estimate that the avernge cost of care in the community will be $7,000 per
month in FY 12, Subscquent years will include adequate reimbursements for community-
based providers to deliver quality care. Their support is essential to assure the successtil
transition of residents and to achieve the rebalancing of spending objoctives shared by
Govermnor Quitn gnd the General Assembly.

The out-years' budpet requests will reflect substantial savings froms institutional
operations. Specifically, the Department will;
»  Reduce staffing levels through management of attrition and targetcd layofTs as
necessary, Labor relation plans will be negotiated as closures begin,
e Reduce other operating costs as census declines permit.
Reduce 2l remaining operating costs ones all residents have left the facility and it
can be permancatly closed.

- Fiscal Year | Census Reduciion Center Closure
FY1Z 120 persons _
FYI3 240 persons 1 50DC by
12731712
B _ 1 SODC by 6/30/13
FYi4 - 240 persons | SODC by '
12431113 !
1 SODC by 6/30/14 |

Results of the Closyns Plan:

o 600 individuals currently residing in the eight SODCs wili trapsition to
community-based services.

+ Ilinois will reduce the sumber of Developmental Centers in the State fram cight
to four by the cud of FY 14,

EY 13 and 14 Mental Health

The state psychiatric hospital closures will occur in phases throughont FYs 13 and 14,
The Affordable Care Act will reduce the nesd for state psychiatric beds as maore




individuals who would currently seck care from state hospitals are covercd under private
insurance or Medicaid and are attractive to private hospitals,

At the cod of the period, gt least ans psychistric hospital in addition to Tinley Park will
have closed. To reach this gosl the Department will:

1. Expand community bascd alternatives for state civil psychiatric care and
treatruent by negotisting rates with community providers and hospitals that assure
quality care,

2. Identify a facility to care for people detained under the Sexuefly Violent Persons
At
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Advisory Opinion of the Commission on Government Forecasting and Accountability
Regarding the Closure of the Warren G. Murray Develogmental Center

The Cammission met on Tuesday, May 1, 2012 at 10:30 am to take final action on the proposed
cosure of the Warren 4. Murray Developments] Center {BMurray) and 1o accepl or reject the
recammendation for ciosure submitted by the Department of Human Services for that facility,
The Commission, on a vote of 3-7, rejected the recommendatian by the Department of Human
Services to close the Warren G. Murray Developmentat Center in Centralia, lllinois. A cogy of
the mtion 1o accept 1he recommendation for closure and the vote tally is attached.

INTRODUCTION AND BACKGROUND

The DRepartment of Human Services officially notified the Commission on Goversment
Forecasting and Accountability (the Comemission) of the intent to close the Wamen G, Murray
Developmental Center [Murrgy) on Febrisary 22, 2012, According 10 the State Facilities Closure
Act {33 ILCS B08/5-100 “In the case of a proposed closure of: () a prison, vouth center, work
camp ar work release center operated by the Department of Corrections; {ii] a schoel, mental
hesih center, ar centar for the devefopmentally disabled operated by the Department of
Human Services; or (iii] a residential fazility operated by the Department af Veterans' Affairs,
the Commissien must reguire the execulive Branch officers to file & recommendation for
closure. The recommendation must be filed within 30 days after the Cammission delivers the
reguest for recammendation to the State executive branch officer.”
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The Commission requested the required recommendation on March 1, 2012, The Gepartment
of Human Services subimitted the recommendation fer clasure to the Cammission on March 30,
2012, Following the State Facility Clesure Act requirements for conducting a public begring
within 35 days after the fiting of the recommendatian and no more than 25 miles from the
facitity, the Comsnission conducted a public hearing regarding the closure of the Murray
Developrarntal Center on April 20, 2012 at 300 P.M. at Centralia High Schaoal in Centralig,
Winois,

The Warren . Murray Developmaental Center aperates ia Centraliz, (linais wtilizing 119 acres
and 15 buildings. Five of the 15 buildings are residential areas housing approximately 55
prraoas each. BHS has noted that sigrificant capital expenditures would be needed to maintain
aperations and stay in compliance with federal regulations. The power and heat generation
ptant is inefficient and coal-powered, which has cancerned the federal Envirorrmental Protection
Agerty. Also, the boiter house is 49 years old and requires major repairs to maintain system
operatiens. The kitchen equipment in the Center s dated and must be repaired by using custom
fabricated parts. In addition, four of the 18 buildings at the Center have roofs in need of
replacement.

The Murray Developmantal Center seeves 274 individuats with developmantal disabilities
according (o the Departreent of Human Services (DHS).  According to BGHS, final dispasition of
the residents cannot be provided until meetings with the residemts and guardians are
campleted,  The Department has indicated that they “estimate that the vast majority of
individuals residing 2t this Canter (274) will transition to ficensed o certified community-hased

settings.”

Approximately 575 full-time emaloyees cumrently work at the Murray Developmental Conter,
DH5 has not stated in ther eommunications with the Commission what the disposition of these
staff members witt be, daiming that such infoermation is impossible o know until the final
clasure agroement is negotiated with AFSCRE, DHS also nates that among other unicns that
will be impacted ars the HWhinais Nurses A4sociation, the Teamsters and the Winais Federation of
Public Employees.  The Department has estimated the cost of operating the furray
Developmertal Conter 2t $41.1 milliot annually,

The transition plan will incur significant costs. DHS has stated a plan to mave approximately 180
residents owt of the Murray Canter during FY¥ 2013, The transition cost is estimated to be
approxirmately 584,000 per individual in 2ddition to a ene-time payment af 55,300 per individua!
for resident assessment and transiticn planning. The total cost of the transitions throwgh FY
2013 is expected to be approximately $6.624 million. By £Y 2015, DHS estimates a total cost
reduction of S28.6 million by Closing $his center.

OHS has pravided the Commissien with an ceanamic fmpact study conducted by the Univergty
of finois regarding the potential economicffinancial impact af the Murray Center closing,
According 10 this study, the Murray Center employs 643 individuals directly, but causes {zither
indirectly or through mduction) ar additionzl 184 jobs within the area for g total of 826 jobs.
These additicral positions are v many cases subsidiary positions and complementary positions
fhat bave grown to acceremodate the needs of the Murray Center and their ernplayees, Also of
interest b the Commssion is the information comtained within the study regarding tax revinues
to she State. The siuedy estimales that the Murray Center 35 fesponsible for spproximately
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SE3E.113 i state salrs fay revenues and $332,2385 in stote income tax revenues. Ancusding (a
she study, the closing of the Murray Center will have additionasl componerds that are naot
measured, inchuding effects an school envoliment/property taxationfets.

During the Coammission mesting feading up 1o the Gnal vote, members vaiced a number of
igsuws wnd cancesns with the proposed closure of the Murray Certer, Foremost amaneg these
¢oncerns was a desire for a better plan for closure that ensures a long-term effart to ensure the
safety and secutity of current Center residents. In addition, conterns were expressed regarding
the gptions {or private and lacal invalvement in the Center for the purposes of reducing costs.

Taking these concerns and suggestions in mind and after heariag testimony from the
Department of Human Services and numerous other individuals and orgamizations, the majority
of the Commission fen a 3-7 vole) voted to reject the Depastrment of Human Services
recommaendation 1o close the Warren @, durray Develapmental Center.
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- regarding the proposed closure of Warren G. Murray Developmental Center
in Centralia, Minois, [ move that the Commission on Government Forecasting -
and Accouniability accept the recommendation for closure submitted by the

Minois Deparument of Human Services regarding Warren G, Murray

Developmental Center.

S |




MOTION / VOTE
Warren G. Murray Developmental Center
Date: May 1, 2012 - 10:30 a.m. in Room 212, State House

Conmission Member YEX ‘ AQ

Representative Patricia Bellock (R) .

Senator Michael Frerichs (D)

Senator Matt Murphy (R)

Representative Elaine Nekritz (D)

Representative Raymond Poe (R}

Represenative Al Riley (D) —

-Senator Suzi Schmidt (R)

Senator Jeffrey Schoenberg (D) L

' Senator David Syverson (R)

- Senator Donne Trotter (D)
i ‘

P , .
Representative Michael Tryon (R)

i
H

- VOTE to Motion
* . u

. 7

s . - o

MOTION: e TMDTION:




EEVELGPMENTAL CBN El

| Pursuant to the State Facility Closure Act (30 IL( S 608}, after hearing testimony
: regarding the proposed closure of Warren G. Murray Developmental Cenler
in Centralia, Hinois, 1 move that the Commission on Government Forecasting
and Accountahility accept the recommendation for closure submitted by the
Mllinois  Department of Human  Services regarding Warren G, Muryay
i Developmental Center,

-3~




Warren G. Murray Developmental Center
Date: May 1, 2012 - 10:30 a.m. in Room 212, State House

Copisainsion Member

Representative Patricia Bellock (R)

-, Senator Michael Frerichs (D)

Representative Kevin McCarthy (D) Y

Senator Matt Murphy (R)

Representative Elaine Nekritz (D)

Representative Raymond Poe (R)

Senator Suzi Schmidt (R)

-Senator Jeffrey Schoenberg (D)

- Senator David Syverson (R)

Senator Donne Trotter (D)

' Represcentative Michael Tryon (R)
§

VOTE to Motion

o o
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UNITED STATES M ERICT COURT
NORTHERN DISTRICT OF LLLINOWS
EASTERN DIVISION

HLEIWNOIS LEAGUE OF ADVOUATES )
FOR THE DEVELOPMENTALLY, !
t
)

DNSABLIY, o o
PlainiiTs, H

) Case Noo 13O 1300
Tudpe Marvin E. Aspen

e lendands,

|
)
PATRICK QUINN, o o 1
)
)
¥

MEMORANDUM OQPINION AND ORDER

MARVIN £, ASPER, District Court fudge:
Prusently befare us is Delendants™ motion to dismiss PlaintiTs’ second anwnided
winrgdaind, (D3RG Now 16200 As discussed below, the motion is granted o part snd deniad iy part,
BACKGROUNIY:
Tey their five-vount complaing, Flaimiffs seek to represent a dass comprised of

developmentatly disabled individnals whee, ot any time sinee January 1, 2010 correnthy reside or

tormerly resided al one of twao stale spergted development conters CTSODUS™ - Tacksanville gnd

Detendants Hlinois Department of Human Services (CTHAS™), Kevin Casey, Michelle
R.B. Saddler. and Parick Quing Nled the motion 1o dismiss on Aupust 9. 2013 refendant
Community Resouzer Associates, Ine. (“CRA™), named in the complamt as Community
Reseurce Allanee, adopted the pending motion on Avgust 13, 2013,

CW e assune familiarity with the backpround of this vase, previously recounted 1o ather

opiniens, and wil discuss speciic allegaians momoee detad) wheee necessary ooy anadysis.
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Murrat and svho oppose tiasier from their SODC kome (o a cammugty integraed livine

erment (CTLATLY {Compl. §9 1404230, 38,1 Based on their profound disabilities. he

patative cliss members are entitled o regctve a fevel of care 2nd treatment keaown as JCF/MR
serviges (fatennediate Cace Factliy of the Mentally Retarded). These services ane available at

threwe typez of facilities: 11 private Tacilities, koo as [CF-DDs (ntermediane Care Facilivy fur
Persens with Dovelopments) Disabilitiesh (21 SOCs; or (1) ClAs, under cortain
cireumstancas, Ol 8% 19200 74, 930, 98 vee Pls. Be. 150 Lesy) Theory (DR No. 139101
4-3.3 Plaistiffs atlege that the Stake of lineis” deciston to close the Murray and Jacksonalle
SODCs for buadgetary reasens ind foree the disabled residems 1o meose into CHLAS viekates
fodera] B,

weeording 1o Plaintiffs. community-based placements are unsuitable for the nesds of the

profoundly disabied class members and pose seérious threats to 1heir phystcal safery und

etz well-heing, (Conmgl 9% 30 6-7, 23227, 3134, 57-61 & Bx. B { Winkeler & Kelle

* lacksonville closed on or about December 3. 2002, (Compl, § 32, 56-57)) Mutryy had
l‘»..l::rz slated o close on Uletober 31, 2013, thoush this litigation has dd‘u cd that process, {04
"3y Passtoent to our weinporary restraining onder dated fune 12, 2013, (14 No. %0). Murray
[';_‘3'1!‘“i’a’~‘ iy nal be nsferecd without the consent of thedr legal guardians. A preliminary
[uh d for Janusoy B 2614 with respect o the resalents and closure of

afIkit
adurey,

*The '"nmpl"s'im oripinad v asserted class ¢laims covering all Tinois SOBC nesidents
since Tapwary |, 30T E, copsigfem with 12 |Amt1“~ allegation that the Seate intends 10 cloze wll
S¢ Lk 3 [C.omg:l. £ 2=, 6-7, 42,60, 621 We previously dismissed Plaintifls” claims on bebalf
ol residents i SODCs ather than Jecksony |lJf> ard Murray. We concloded that we lacked
wn sdiciion over those claims bevanse they were speculative shd not vet ripe For judicial review,
SRS O DKL ol 98

We alse previousty dismissed claims asserted on behalf of cliss mernbers whe are wards
of the Office of the Spevial Guardian, (7718715 Op. DEL Moo 1350 We fack jurisdiction over
those claims, which are new pending ina liwsuit filed inthe Cirent Court of Clinton County.
Hlmers ¢Cuse Mo, 2013 CH 9L
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Affe 11 As a vesalt, PlaintitTs have vefised w consent 1o CLLA transfors, Plaaniffs hathuer allege
that 1 fendants have not oflered spols at other SODCs o adequate replacement services
eguivalen to thase offered at SODCs. PlaintifTs claim that, fo the contrary, Defendants buve
enderiaken a flawed assessment prosess that has prodetermined class members” ability o
succovd 1 CTLAL (el 4% 6062, 6674, Forexample, Plantifls allepe that they bave veceived
paperwerk for their appeoval where theie “choeice™ has been presclected 1o authorize comemumity
living for their wards, (fd § 743 In addition, PlaintifYs allege that the class members are cither
undikely o unable o olain care at a privaie JCFE-DD freflity. (A3 Accordingly. Plaintiffs and
ther wardys have Hitle choiee bt fo move to a CILAL (See id € 73 Glleging that Delendants
buve indicnled they will choose community placements for residesits aver guardian abjections).)
D acldditiosn, Plainadfs have been informed that, i the CILA placements foil, former Murray and
Javksonville residents oy need B seck services i other states, (Jd % 74)

PlaintfiYs contend that efendants” condul—artieularly implementaiion ol the
onend and transter provess—diserimanates against the class members on

alepedly rigpad ass

B i

the basis of thedr disahililies in violation of the Americans with Disabilities At (CADA Vand the
Rehabilftation Act, dendes ther equal protection. and deprives thew of choice as required by the
Medicawd At They seek igunetive reliel preventing the assessment and transtor of Morre
residents, the closure of Mursa, and appoirteent of 8 meaitar, Defendants caise a pother of
argumenis i dheir aotion i dismiss, which we address below,
STANDARD OF REVIEW
A modion to dismass ander Federal Rule of Civil Procadure T2(R16Y i meant tootest the

selficioney of the complaint not (o decide the merits of the case. Gitsnm v Cniv ol Chi 910
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o2 PRV FA200 T e, 1900, B evaluiing a msodion o dsmiss, we must accepd all well-
plesded allegations in the complaiat as true and draw all reasonable inferenceys in the plaintifi™s
avor. Phompsen v JE Dep v of Prof T Regrlation. 300 7.3 730, 753 (Bh Cie. 20021, A court
mias grant o motion @ dismiss under Ruke (200061 anly 1 a complaing lacks enmagh facts “o
state a claim for relict that is plausible on it Tace.™ Asficrofi v fghal, 536 US, 662, 678 127%

5,00 1937, 1949-50 {2009} (quasting Bell 418 Corpr v, Tivomblv, 550 114,

L

d4. 370,127 8. (o
1055 1972 {2000y Kidlingswneth v, HSBC Bank Nev,, N A, 307 F3d 614, 61819 (7th Cir
00T A el has facial plassibitioe when the plagtifd pleads foctual content that stlosws the
cowrt to draw the reasonable inference that the defendant is lable for the misconduct alleyed ™
Gpbol, S3 118 at 678, 129 8, Croar 1949,

Althiough a facially plansible complaint need not give “detailed factual sllegations.” it
st allege facts sefficient “w raise 2 cight 1o reliel above the specualative fevel™ Tiwombiv, 330
LS at 358,127 8. Co ot 196465, “Threadbare recitals of the elements of a cause of action,
supporiud by mere conchizory statemems. do not suffice.™ Jgbaf, 536 1S at 678 1205 Ol at
1845 Thuese requiresents ensupe thet the defendant receives ~dr notice of what the - . claim ig
and the prounds upon which it rests.” Deombde, S301LS, at 5585, 127 8, Croat 1964,

ANALYSIS

{. ISSTHES PREVIOUSLY ADDRESSED

We bewin our analvais by briefly mentivning two questions previously seselved. First in
their motion, Defendants retlerate their requeest for dismigsal of Plaintiffs” elaims for lack of
subject matier jurdsdicion. (Men o S-6.) Defendans contend that Plaintiffs lack stending and

that thetr ¢laims aree ot ripe, beeause their alleped injuries are endively specalative. (67 Reply
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al 36,1 A Deleitants concede, we proviously rejected these arguments inour June 20, 2013
vprinien, (DKe No, 98 a1 5 R sew afvo 72803 Op (DKE Noo TE2)at 570 Although Diefendants
wish 1o preserve these grgwments for appeal, we need nat pevisit them,

Second. our Jung 20, 2013 epinion also essentially disposed of Count (11 of the
complaint, which alleged a viclation of the principles established in Qlestend v L. ex rel.
Aimieg, 32T ULS, FR1. SHT, 597, 00107, 1198, Cu 2276, 2181, 2185, 2IRT-00 {19099, 1n
Cnisreadd, he Suprene Court beld that Titde 11 of the ADA seguires states to provide
comgnunity-based treatment for disabled persoms, s opposed to institubenabization, ander
spectficd circumstances, I so hodding, the Supreme Court explained that ~[ufujustificd isalation
. i proporly regarded as disenmination based on disabiliny.™ fof s 397 119 5. Cvoac 2187,

As eaplained inour opinies, however, the putative class members lere dir rot fall within
Dlmstead s purview, & at 60207, 119 8, Crwt 2187-90 ¢holding that a state’s duty arises only
where cligible disabled fdividuals “do got oppose such treatment”™ ). As such. Count [ g
untenable.

i GOVERNOR QUINN AND DHIS AS PARTIES

W i pow o the more subsiantive arguments ratsed by Defendants™ motion.
Defendants claim that Governer Quitn is nod g propee party to thds lawsuit aod that QS et
be sued with respoet o Caunts [V and V. (Mem. an 3-3; Reply at 34 We agree,

Pursuant o the Eleventh Amendment, the Supreme Court “has consigently beld that an

ameonsenting gtale s immuoe from saits rought in federal vourts by her own vitizens.”

Fefefuscn v dordam, 315 UK 651, 66203, 94 %, O 1387, 1355 (19745, aee Felvivh v Il

Ui -Purdie Uiriv. Indignapolis Aebdvdics Oeprt, 51GF 5d 681,694 96 (7th Cir, 2007 §:
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Ansersteeds &g, v, Ve Caree, 397 P 382, 58580 ¢ Ak Ce. 20021, “Sate agenciues ard oificials
sued in therr olficial capacities are “the state” ko Eleventh Amendment purposes.” Ofison v
Fvaw, o, 99 (0 43R4 2000 WE 1263597, m 54 (WD 1L Sepe. 3. 20007 (citing B v Mich,
Dep 't of State Police, 491 USR58, 78 109 5, Ct 2304 2312 (1989 sew Heobler v Madfivan,
M 12 C 6193, 2003 WL 3403679, at * 3 (NLDC I Sepe. 34, 204 3): Spain v Elgin Aenndd Hewlth

CNe 10O D63, 2001 WL FIRS285, at »3 (NDU TN, Ape. 18, 20013 There are three
excepiions W the Fleventh Amendment’s bar, which anise where: (1) o state has waived @15
immunity wnd consected o swat m fesleral court; (23 Congress has abrogated state immuomis
through a valid exercise of ils authority: or (33 a plaimiff secks only praspective irquuctive reliet
frem appropriote sty officiads for allegedly onpoing vislations ol federal law, pursuant w By
Parte Youog, S50 123, 15700, 28 5, CLodd b, 45355 (1908). feid. Proteciion & Advocacy
Sevvs, v, fd, Family & uc,n.i Serve, dimin, 603 F .3 365 370 Ry Cir, 2000y, Culfews v BE
Depy 't of Huen Servs,, Ko, 12 C 032, 2012 WE 1965384, at *3 (O IH. May 31, 2012y
Sprbee, 200 WL TS83285, ar 4,

As Plaintitts comcede” DHS is tus immune from suit for Counts 1V and ¥, both asserted
via § PR3 breause it is a state ageney. 1t is well-recognized that stare agenvies may not he suad
under § 1987 beravse of the Fleventh Amendment and because stites cannot be considored
Tpersons” subiect o st under § VOR3, Wemr v 8 Doep e of Human Servs,, Noo 110 36653, 2012
WL 2092132 at #2-3 N DL 1L Judy 16, 2012 Crlfesr, 2002 W 1965384, 0t *4: Spain, 200

VW 1485285, af #4. We thus grant Defendants” motion with respect to Coumts TV and V oas

s
g
L]

’ %ml wir pesponse, Flainifis acknowledye tha ¥ jechnically. he DHS Defendants
coreeyy,” (Resp. al 2,
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againgt DHE. Purauent to 8y Paree Yormg " hpwever, These elaims remain pending agialnst twa

individual state eflicials, Michelle R, Saddler and Kevin Casey, whom Plaintitfs named s
defendants in their official copaities. 209 S 123 at 15760 28 S, Ot at 453-532 Ind.
Provection & Advecocy Serve, 603 F.ad at 371, 374 W, 2002 WL 2992132, at *3; Cudien,
007 WL MRS3RA, ar *4

Cievernor Chanee, on the other hamd, is net a proper defendant foe any of Plantilty”
ams. As the Supreme Court explaioed in £x Parte Young:

[ making an officer ol the state a party defendant in & suit to enjoin the enforcement

of an act alleged o e unconstilutional, itis plain that such oflieer must have some

conpectiog with the enforcement of the act, or else it is merely making him a party

ax a eepresentative of the state, and therehy atfempiing th make the siate a party.
20008123 at 157, 28 8. O at 453 Bat ¥ Soffware Ass v, Blagofevich, 369 F 3d 641 643
(Ab Cie, 2000 Wednsiedr v, Edyar, 826 F Supp, TS, TGO (N[ 1L 19931 Altkough che
sowsree of ma i Deial s puthariy & oot material, a state official cannot be sued for prospective

injunctive peliel undoss i or she kas same conneetion to the enforeement or paplementation of

the particplar v or conducd at sssue. v Porte Foune, 2090 005 12208 137,28 5. Cu gt 435

ik

o MaGhee, | T2 LS 516, 329300 19 8. 1, 209, 274 IRSO% e 1 Sofiware dss n, 469
.50 ar pdd-43; Wedasiein, 826 F, Supp. a1 116667,

Here, Plaintfls allege that Govermnor Quian, as the chief executive ol e St is
“responsible Tor directiog, superyvising aud comtrolling the executive depariments o state
govortnent.” {Comgl § 3701 He i ulvmatedy responsible for ensunng that Blinols operies its

long-term care svsiem for poople with disabilities in conformance with tederal amd state Laws,

ifd y Fhey fursher alteze vhar Governer Cuinn sigred fegislatton that incloded a $1.6 billion co

v of the ather Eleventh Amendment exceptiony appls here.
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o Medicald, “wndangering . . the State’s resdents, and in particular, individuals withy severe
and profound developmental disabilities,”™ (fd 9§ 33,y Plaitifis arcue that CGoverner Quinn s a
proper party because e actions at issag inthe lawsnit “are taker at the behest of the Governar's
wifice.” {Resp. ar 4.}

Consistent with precedent in this cirewt, we hold that these allepations are insuftficient 1o
i an action against Governer Quinn, Mearne v Bd. of Edue. of City of Chi., 185 F3d
TN T T Clr, 1Y Uiior Benefica Mexicana v, Indfope, Noo T C 482, 205 WL
HIREOYCL a1 *6 (N, Ind. A, 13, 2003 Sweeney v, Dondefs, No [20 81, 2013 WL 200047,
at *3 N0 bd Jan 17 20H 3N Crasf v Blagefervich, No 0T C 6235, 2008 WE 3111172, 01 22
(NI Blee, 4, 2008k Dedke v Clty of Mifwenekee, 192 F. Supp. 2d 899, 91617 (L1 Wis,
Mar, 23, 20021 Cison, 20000 W1 1263397, af *4: Weinstein, 836 F. Supp. ot 1167, A theory of
liability predicared an i povernor’s general oblizations as the executive of the State coampot aveid
the conseguenses of the Eleventh Amwendment. Deivde, 192 F, Supp. 2d a1 917 tholding thar the
eercernar s Cpeneral duty 1o ondoree the laws™ was not a suflicient cannection], CAxen, 2000 W1,
1263597, ar %4 (sames: see alse Crashy, 2008 WLSTUEIT2, at #2 (dismissing governor whe had
na rede momplemeniation ar enforcernent of a bill, noe the awthorily o nullily or amend it).
Plaintils da not allege thed Goverior Quinn hay any achiag] suthority o enlorce. curtzil, or
olbwrease alter the assessment and ranster progess at the SQDCs. To the contrary, thal provess
iz eoordinated by DHS, per it statatory numdate. {Mem, at 4; see Comipl. § 36 (alleging that

DS is the apensy organized by Taw o pravide services to the disabled and s implemsenting the

planned SODNC clogures 3 Ax the Beventh Cirendt nosd do Mearne, “the plaingifTs have v and
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venalil mot sk eoyihing of the povernor ihat could conceivably help their cause,™ 185 F.d 2
777, Accondingly, Governor Quinn is dismissed frem this action because ha lacks the requisite
connechion o the ablegedly unlawfu! condie
. EQGUAL PROTECTION CLAIM
I Cont TV, Plaintit¥s allege that Defendants” implerentation of the Murray and
Jacksonville closures vinlates the Eyual Protection Clavse of the Fourteenth Amendment in
siolatdon of 43 LSO & 1983, (Compl. 4 88.) To state an equal protection clams, Plaintifts must

allege that Drelenanis: (8 treated [them] differentdy trom others wha woere simitarly situsied.

{2y mtentionadly dreated [them) ditferently because of Jtheir] membership in the ¢lass o whicl
[they | belonged (i, fdevelopmanally disabled]), amd {3} because fthe disabled} do rot enjoy
any heightenad protestion tnder the Consstitution, ., | that the discrimanatory intent was not
rattonally related 1o a legitimate state mierest.” Schroeder v. Hamiltom Scl, D, 282 F.3d 546,
OSO-31 ¢Tth Cir, 2002): Civy of Clebrrne, Tex v, Cleburne Living Center, 473 LS 4320442,

105 500 3240, 325556 (1983 ) dnderson v Cornefo, 284 F, Supp. 2d 1008, 10537-38 (N1,

paee il B of Trastees of Dnive of Ala, v Goeeett, 331U 356, 36768, 121 S0
955, 964 {2001 ¥ {cendinming that the holding in Clekurne applics to the disabled such that state
actian is subject 1o rational busis review enlvi Doe v B of Teastees of Uiy of JIEE29T,

hvat Defendants” foreed transdor ol tlw

Stipp. 2ed 93 943 (M 1L 20060, Here, Plas
class members to 1L As, without ensuring that medically necessary services will be available,

deprives disabled residenls of their right to receive equal medical services, {4d 9§ 80-8%.) They

U The Beventh Ciecut added that ~it s not the Fleveath Amcidmant thi bars the
plamif s uetion for prospective Injunetive relich against the governar it is thelr imhili'l;v s
show uu he Bears any kegal responsibality for the Daws they perceive inthe svstem.”™ 1835 830
at 777,
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allege that Dufondant s delihermely eating hem dlterently than others whi recerve medical
sepvives [rom and through the Seate, (L 873

Prefendarms angee that the equal protecton clamy must [ail. however, beeanuse they haye
avticnlated a metiomal basis for therr decisions o elose the SODCs st issue and to ranster
residenis 1o ClLAS, Mem, gt 1922405 Reply ar 13151 As Dretendants point oul. “the ratienal-
bosis test 15 a lenient stindard” such thal “the povernment’s gelion stmply canred ran atoud of the
Bl Proteetion Clause if there i a rational relationship between the disparity of reaiment and
senmre legitimate governmiental purpose”” Smith v, Cily of Chi 457 1F.3d 643, 652 { b Cir.
26y D5 xoreld Kurtis Bov. Kopp, T25T.3d 681,086 (b Cir 2003 Flving S oe v Ciny o
News Huvpnr, 349 F 3d 338, 540647 (Tth Cir, 2008), Nenetheless, “the ratiemal basis staodard |
cannnt defeat the plamif! s benefit of the broad Rule P20b)06) standanl.™ Wrabfewski v Cinend
Wehiern, 993 120 432, 439 (ih Ciz. 10993 Fysne J e, 540 F 3d ar 546 (also
aehneededeing s “perplening situation” that arises when considering govenument rationales al
thie 12(hH0) stape). Yo reconcile these standards, “the solution 15 10 Ylake as irue adl of the
complaint’s allegations and reasonsble inferences that follow, fand then| apply the resulting
Facts” i Jight of the deferential rational bagis standard.” Fying Sdee ., 549 1 3d ot S46 (guating
Wrahlewskd, %65 T 2d ar 4600 A plamtift must foresee this diferima and mast "allege Tocts
sufticient o avereony the presurmpticn of rationality that applies w government classificatioms.”
Hippddmwyki, D63 V.2 a0 4600 D8 v red Kuviie B 725 F 3d ai 684,

With these principies momimd, we conglude that Flaintif!s” egual pristection claim
withstands the present motion. Althongh Detendants identily 1o reasons underlying their

decisious comeerming, the SONCE thase explarmtions do not yet entithe them o a presumptiog of




s e e aeawta LULAIIERE ¥, 200 FEEA THUBL3 Page 11 of 21 PagelD #4734

ratienality. particubaely with respect o e ranster decigions. First, Defendams comend than the
decixians to edose Murray and Facksonvilte and o transier thair residents clsewhere are hased
solelv on budpetary concerns. Phantifls readily admit that “euts in the State’s budyret snay
reepuire Hseal austerity™ and that the decision (o close SODCs represents e means (o contend
with the State’s $13 hillion deficie.™ (Compl. €% 7. 52.) We cannet draw from the complain
lewever, any reasonabde inference supporting Defendants” torther claim than moving residents 1o
ClLAs 35 less costly than some other alternative, Plaintifls do not concede this discrele point.
and Dedendants have not explamed how regpairing all of e class member residents W tranaler to
group Bomes witl save money. I ceaching this conelusion we de mot comment on thie merits of
thig argument. At this stage, without facteal support io he complaint or otherwise before ns. we
simply decline w hold 1hat Delendants have established cost as the legitimate governmental
ratienale for mandating the transfer of Muray and facksonville residents to ClLAx,

Diefindans” seoomd explanstion fr their decision to move the developmeentally disabled
clags members out of SODCs resty om the Supreme Court’s decision in Dfpsread. 337 15 o
SR, AUT RO0-GF 1G5 CLar 218 2185 218794, The (Memstead court hald that Tide H ot
the ATV requires Sinles o provide community-based trestnent for disabled persons, where the
folbiracany threc clomenis ane mek;

the State’s treatment professionals have determined that comemunety placement <

appropriate, the transfor from institutional care (o a fess restrictive seting is no

apposed by the affecied individval, and the plagement can be reasunably

aceommodated. aking inlo aceoual the resaurces available 1 the State s the needs
ol otbiers with mental disabilities.

Py r

M oat 3BT IV Croar 218 Inits opirdon., Bowever, the court a)se emphasized that “nothiag in

S

faintilts hove abso gekrowledeed generally that they canpot reguire the State 1o
razintin oy partcular Sl

z

e

o
'
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the AlIA or it implemenhimg regalations condoies termination of institutionn) setinps for
perenns unable 1o handbe or benefit from commumity settings.” £t 60102, 119 S Croat 2187,

“Nor g there sy federal requirement that cormunity-hased treatment be toposed on patients

who do oot desize 107 fdd a0 002, 1195 O a4t 2188, The court acknowledged thas integriied
placement snight never be appropriste for some individuads and, moreover, that the ADA should
ol b reged 10 eguire “Niates (o phase out msHiutiens, placing paticnts in need of close care al
rik.” Al 605, 119 50 Cr g 2189,

\

I hipls of the Sepreme Court™s admonitions, Defendants” rehance on @mseead here is
misplaced. Surely (Hmsread requires Delendants 1o provide community-bised srentment when
the three preyequisites, incloding patient consent, are satisfied. But Defendonts” efYars in
commply with Cfmstcad do not justify the alleyed foreing of CILA plocements on clnss members
and hetr gpuardians who vigorously oppose such placements. While Detendants may wigh o
encouraRe commuiy-hased trentiment Tor all who qualify and consent pursuant o (heivud.
Plainiidls” complaim alleges far more draconizn conduct. Plamtiffs claim thot Defendants bave
predetermined grovp plucements for the class members regardiess of their needs, presulected
guaardizn “chodee” on authorization Torms, threatened to eviduate and tansler chiss members
evel guaribien objechions, amd depind guardiar attempts to secure alternate SORC placements i
hen of cammunity placements. (Compl, 99 774} Certain individeal Plaintiffs alse allege that
Defendants heve informed them that. if they persist with their opposition to C11LA placemenls,
their wards witl be evigied and, if other asrangements are not found by the puardians, Defendams
will seleet housing for their wards repordless o) consent. (50 9% 2327 ave olve fd 2% 31-34)

dlthough Heyreod docs not eatithe PRintitls o any affirmative relic, 86 docs not require—ml
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n fact expiicivly discourgpes —Defendants” alleped conducl. As & result, Diefendasis canat
rational basis for the alleped decision o rorce

ir duty by comply with Olsstead s

el that thed
Laf the class members into CILAs despite individual needs and guardian objectivns
W thus deny the mation as 1o the equal protection clame In addition, we will consid

werfts ol the preliminary injunction motion

this elawn when cvalualing ih
PITLE H AND REHABILITATION AUT CLAIMS

1V, TITLE
Counts T and (8 of the complaint assert discomnation claims under $iele B of the Al
vsowe have previcusly imdivested . these

and 5 3 wlthe Rebabilitation Act. iCompl, €% 63785
B3 F.3d 399, 647 (Tth Cir, 2004)

Chadms are consirued Slemiteally, Rasdosyzensdi v Maram
Washtugon v. Jodiona High Sch Ass'n, Ine., 181 F.3d 840, 846 (Tth Cis. 1999 {noting that the
ta0 stangtes dre cocxtensive). Fo state 2 chim of discrimination ander these statutes.” Plainsils
241y they are gualihed individua)s with desahifioes; {29 they have been densed
ofa public entity!” and {31 that denaal o
LA TRy

sl ablese that
12132 vee alsp 29 LLS.C 5

rams, O aCHvlies

CALISC 8

the bencetits ol the servieos, proge
Fhipps oy

exclusion was by reason of such disabiline”
Broed 8. v Bl of Bdve. of Ciivy of Chi 787 F. Supp. 28 734, 74647 (NI 111 2080
Sharitf af Conk U, 681 F. Supp. 2d 899, 915 (N 1IE 20093,

Detendants contend that Plaantidfs have faled o stade a disermmination claim, in pan

because they failed to ideatify a theory of relief, Tn their argument. Defendants stale that we

ran ADA

The parties deo rot dispute that Defendards are s public entity, us necéysary
claion v that they reeeived Teders! Tunding assistance, as necessury for o Runa%nm\.n«m \

claim.
lement—the by reason o disabitity”™ lnguage—aultimately requires a
shoneing of “hat for™ causation. viv Crenet” Servy,, o, v, Ol of Mifwenker, 407
TATOVR2 (TR Cir, 2006): Hashington, 18 1 F oA a1 349,
13-

oy

PV e thisd v
Wivean
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previcasly dismissed PlainifTs discrimination claims and instructed them 1o Junit theie elaims w
three theories. (Muem. an =701 Delendants blatantly mischagacterize our Jupe 20, 20103 apinion.
which did ot dismess Plainifls” ADA or Rehabilitation Act clams, (Sev 620013 Op. at 9100
[ thagt opdvdon we explaised that, although PaimtifYs could not advance an Ofmsiead claim, their
diserimdnmion elaims conld rest on ary one or more ol theee evideniiary approaches, (1 As
discussed, “diserimination uader both acts may be established by evidence that (1 the detendant
intentionally diseriminated on the basis of disability, (2 the delendant refused toy provide o
cagnrable secommodation. or (33 the defendant’s rule disproportionally impacts disalvded
people.” Wehingeon, 181 V30 at 847, Wisconsin Coem " Seevs, 405 B 3d at 7330 sev
Culvationse v O of Lolorte 6079 F, Supp, 24 931 937 (N Tad, 2009, We thus instracted
the partics o biler dwir presentations to these available theories v purposes of the preliminary
ijumetion heaning, which will reguive ug to aseess Planifls” likelihood of suceess on the
merits.” Contrary o Pelendants” position. however, these three evidentiary appraaches are nod
pleading requirements. bol metheds ol peoof, Plaimiffs could bave explicntdy detailed their
pvidentiary theories i thewr complaint. but Rule 8 does not require them 1o do so. Fed. R Ciy,
PoSa ) dregquering plunia it we include o “short and plain statement of the claim”™ showing a right w
relied); sec wive Carasineys v (Mflee af the Transitional Ade v, No, 12 C 6620, 2013 W1,
FARMETA ot T E OO July 8200 3 Tnotimg that o 7 plaintilt need not plead legal thevries™
Fecause " is the facts thin count™
We wam then to evaluate the sufficiency of Plaintifts” allepations. The complaint

includes allegarions aboat the severity of the developmental disabilities snffensd by the pufative

P aceosdiog o i lied filed Avgost T, 2015, (DR Noo £330 Plantifts will by

pursuing ol three evidentiory approaches.

-1t
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elass membuers, (Fees e Conpl, $9% 25227, a8, M7 & BEx. B Plainadls aflege that many of
the class merubers s non-verbal, immobile, ard lack the cognitive skills 1w live semu-
independently. {4 € 68, 71.) PlaintilTs describe how they and their wards are being deprived
of any meaningful chaice for feture placements with adequate safety-net services when Muemy
closes, (fef $9 0506, 72740 Inoa nushell, Plainiffs allege tha Deferdants are climimiting
current SCHC services die t the badee et but, jnddien thereol, arc ollertg valy CLEA
placement for SONC residents who must relocate, who cannot secure treaimoent 3 a private 1CF-

113, aind wha will sor precive the same lovel of sereices wt CHLAS than they cumently receive,
L0 T G6LTAY Vo efTectute these orced transfors oul of SODCs, Defosdants have
implemented an assessment provess that predetermines the approprigteness of communily
seitings for SODC residems and averrides guardian wishes, (i 99 6062, 66743 Plainsiis
further complain that, underlving this siwation. Defendants have intentionally arpeicd
developnmenially disabled class mesmbers for greoter cuts in funding and in effective. aecessarny
servives than those cuts imposed on individuals with other types of disabilities, (4 99 38, 03
see afye id ¥ BO-RUY The vomplaing also alleges in deta] how CHLAs are swoefully insdeguate
for class members” nweeds, threatering their health and salety. (fd €% 3067, 25 27,51 3,
5i-61

We concluode that these allegations plasibly state discrimination clanms under Trle 1
andd the Rehabilitaiion Act, The complaint allepes that the class members al issue heee are

disablud and that Defendants” condiet has dended them (or (1 not emgoited will deny them the

leve] of services thoy bave received at SODCs, Plamiiffs claim that these decisions to clowe

S ity relmedly allege this Defendars are not helping tham ubtain JCF-1D
plovemenss, [Compl. § %)

13-
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Murruy amid Jocksonvilic and wr foree the class members 1o relecate to UTLAS are diseriminaton,
beeause other disabled indivaduals who recedve serviees from or through the State have nat heen
subjected to such severe culs in funding or benefits, These allepations “give enough details

uboat the subpect-maiter of the case 1 prosent a story thar holds 1ogether.” Swienseon o Citihaik,

N BEa F3d 300, 404 (Th Cie, 200100, MeCanfev v Citvof Chi 671 F3d 611 666-17 (Th

Cle 20010 Bissessur o Sl Ui, Bl of Treastees, 581 F.Ad 509, 60203 (Tth Cir, 20090 see

Mot v Beaconridge Impreovema sy i, 432 F. App'x 614, 016 (Tth Cie. 2011) {"At the
peading stage, the s is not whether the plaingiF will uflimantely preval, but rather whether the

plesdimg s sufltcreni 1o cross his minimal threshold, ™)

Bafore moving on, we briefly address Defendants’ challenge to Phaintifts” allepations of
intra-class diseriminaten. (Mem. ot 7, L2, 14 Reply at 6-7.1 Detendants comend that Plawaitls
cannol nutke out such & claim beeause the class alteyged in the complaint inclodes il SODC
restdens. Plaitins thos bave not alleged that they are being meated dafferently than anather
grunp oot the basis of thedr disability, as all snembers of the clags have the same dixabitines, This
argument faifs, howeer, becsose Phintfts” definition ol the putative class s wholly varglated 1o
the intra-class discrimination clvirn, Plaingif15" intra-class claim seeks 1o compare Duelendants

treatzent of the class members w Defendants” weaiment of individuals with sther tepes oe levels

of disabilicies. (Comgpl. %

The Seventh Cirouit recently confirmed that discrimination claims sre copmzable nnd
Tisle H evin when comparing members of the same protected class, as allegod here. Amugrdion
ev red Amaomdvors v, Wiscarsin Dot of Mealtdyy Beevs., 720 F3d 87 874-75 (Thh Cir 243

The pladst | Ts vy ey on——a group of developmentatly disabled individuals- argued tdha
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Wieansin's out o their subsidivs woukl reguire them (o move from their group hoises 10
instnsons, Although the Qhisfead areument wiss nal dpe. the court in Antardson entertaingd
phaanifls’ contentian that te state was reating them worse than other tvpes of desibded peonle
bocanse £ 1he steep (onding cut 490 The Seventhe Cireuit explained thot =[5 Wisconsin buys
the best available care Tor persons with visual impairments, but pays ondy for mediocre care for
the devetopmentalty disabled. then plaintiifs bave a theory of discrimination even though all of
thens gemain i group homes.” fd al 874, see afve Nefvon v Mitearkee i, No, O4 0 193,
T006 W, 290E T ot AT D Wias, Feb, 70200580 1 o the exterm that plasmiits alleps dun

defendants are treating them worse than persons with Jess severe disabilities, they may proceed

waosuch clatms allewe dilterentinl tremment by reasen of disability. ) Although Phantatis have
tadenndy another subset of disabled mdaviduads for comparizon purposes, we canziol rule

aut the possibelity that they can and will do so as deserthed i dsndyon. AL iy dage, “w
pive the plaanid? the benedit of the anagindtion, o long as the livpotheses are comsastent with the
complaint,” Mesesvne vl Univ, Bd of Trastees, 588 F.3d 899, 60203 (Fth Cir, 20080}
fimternal quotation omitied) Medyer 432 FoApp™ at 616, We conclude that Plajmti 15 are
“entitled o ke the next siep i this litgation” and deny the motion as to Couns [ and 11
Swanven, H14 F3d ot A07: Mefitw, 433 F. App™x at 616 (We ask whother the stary could have

happened, st whether @ did, ™),

Y. MEDICAID ACT CLAIM

N

P rejectony the diserimizarion chint asseried iy denpidion, the Seventh Cirenin peinted
ot that, desprie the saenificant cut o the subeidy, plaintilfs did “not contend that they are now
Lreated worse than somme ether set of disabled peesons.™ 720 FAd ar 8730 To prove thas

partivular theory ander Somiadvon, Plaintifs must establish facts about p consparison groap or
~any standard by which “worse freammem” coudd be identified.” & a1 874-75.

17
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Fioadly, we comaider a thresheld legal quesiion essentiad w0 Plaintilly’ Medicaid clabm,
alfegzed 0 Coumt V. Under the Medicaid “HCBS waiver program,” Congress authorizes funiding
for “states o give individuals who would etherwise be eligible 1o receive Medienid henefiis in o

e troditional, fong-term insticntien the option of reectving core in their home o in

conmmuty-laged residesees.™ Ball v Rodgers, 492 F3d 1094, 1098 ¢0th Cir, 20070, To qualife

for the waiver progran, $tales st provide “certaln “assurances” to the Sceretary of Health and

4

Human Scrvices” fi (enipg &8 13%6n{c)(2), (dH2)), Section 1396n(c {2142 kaman a3 the flee

clwice provision, roguires one such assuranees:

fsuch individuals whis are determined o be likely 0 require the Jevel of care
provided in a hospital, nuesing facitive, or intermediate cave theility for the mentaily
refarded are mformed of the feasible alicrnatives, if avaitable under the waiver. atthe
choive of sugh individuals. to the provision of npatient hospital services, mitsing
lTacibity services, or sorvices inan infenmeshiate care fact ity Yor the mentally retarded.

20500 @ 1 390t Plantifls allege that the class members qualily for and are curreniy
receiving services covered by this provision, (Compl. ¥ 1, 39-62, 98, % As such, whoere aptions
for tneatment are available in Hhnois under the HCBS waiver program, Plaimiffs and their warnds
are entitled to be “intarmed of te feasible altermatives” aml to chooss the type of facility whure
they recelve services, 42 UEC, § 1396n(c) 298 As the Seventh Cirost bas stated. this
subscetion decs not mandate that Dedendants olfer a particalar aption oF operate a particutar
laeitity hut just raquires the priveision of leformation about eptions that are available”
Rertrpnd o bl Beetrared v Aaram, 495 F 3 452, 439 (Fth Cer, 200771

Detendants contend. however, that Count ¥ st be dismissed because Plaimtifls have o
private right of actiod to suc forany atleged violation of § E390n{e)( 218 The partics agree fhat

the Sdedicard At lssell does not wathorize ndividoal actions urder § [390nde)( 250, {esp. at

18-
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E5: Reply at 11.) They wigarously dispute, however, whether 42 UL O € 1983 arms Platnndls

x

withy an imphisd enforcement mechanism, Defendants argue that § 1396n(c1{23% is aot

redressabde via § 1983 because Congress did pot intend 10 create a personal federal righi, (Mem,
Al H-19: Reply ar FI-133

Both parties recognize that tao Supreme Cowrt decisions guide the analysis of this
question: Crowzago Usdversite v Dog, 336 WS 2730122 80 C 2268 (2002  and Blexsing
Fresviose, 320US A28 117 S0 1353 { 1997y, f'?fc‘ﬁn' 37 set QUL 1hees fariors w consider when

N

evalsmting whether a particular statutory provision gives dse to a federal siphe” 320 LS

3400117 8 O st 13590 A plainid must shew that: (1) "Congress . . - intended tha the

provision in question benelit the plamtfe” (2) “the right assertedly peotected by the stuute s not
seevague and gmorphous that its enfoecement would straio judicid competence:”™ and (3 the
statute “umambipoously impesels) a binding oblipation on the Stmes.” AL at 34041, 117 5. (y
s 1354 mierpal guotstion omlted). In Gaorzaga Universite, the Supreme Court ¢laredied the
first element of the Bessing rest, holding thal “Uis rigdis, nod the hroader or vaguer “henefits” or
“imterests.” thal may be entorced” under § 1983, 536 118, 0t 283, 112 8. Cu at 2275,

Adthaugh there are older cases coming dewn an both sides of this gquestion, the Tesding
posled iz Drivirsine authority hedds e § 13960032y ts enforcenbde win § 19830 In jiud

v fndgers. e Ninth Clrot ndidrossed this precise issue o detadl. The opinian meludes &

carefu). extensive anzlysis and application of the Blessing and Gonzaga University tests, 492
Fida 1105 The Nireh Cirenit uliimately concluded that “Medicaid benefictines enjoy

unambivnounste comforred individual diphts weder §§ £330 2 re and (200 and that thase

rights can e properly enfoeced throuyh 1§ 1983 cavse of action.™ Jd at THT Cremanding o the

{8
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district connt for Turdher consideration of the Iree choice ¢laims and injuncion fermsh, Although
Delendants sk us o reject Boll. we sce no reason to do se.™ To the contrary, and to avoid
gilding the Hily. we Bereby adopt the Ninth Cireuit's persuasive reasoning and well-supporied

holding in Hall

Having canclugled that Plaintaffs have a private right of action under § 1983 tor their

F 1396 260 claim, we evaluate the sulliciency of those allepations. ™ PlaintiTs allege that
Drefendants ve not informed thein ol feasible pHornatives that remmain available in Hineds
arder the waives, Bar example. Plainti{Ts allege that Defondants bove tedd them “that they
cannol choase another SODIC i licn of transition to the community setting,” {Compl, € 74.)
Defendants alsa have not been forthcuming with nformation or assistanes abmut private 1CF-DD
hewsing alernatives. () Plaintitfs allege that Defendants have deprived them of information
and of choive, despite $ 139000 2HCY s mandate. (£ 9% 62, 74, 97981 Count V thus
advnimately sets forth a claim for wiolotions of Medieaid’s free cholge provision.

VE O OUTSTANDING ISSUES

ary injusction hearing, and given our rlings today, wo

Tri preparation for ihe

T here are fow cases on this guestion, and ne Seventh Circiit authority on point. To
date. no oller federal court w take up the matler has rejected the holding in Sall. See Dyvkes v
Dhedek, Mo, PO 116, 2000 WL 3860622, at *3 (N Fla. Aug. 30, 2001 Zarwchnl v Richmor,
N, T O A008d, 2008 WE 3S0RSS54. ur 1011 ff 3. Pa. =\l"'.~.£‘[..» 2 J{]hﬁ s apdven Wosead v,
Tompting, 33 F5d 600, 612 (0th Cir, 19943 (Ginding a & 1983 private right of action onder
& 13900200, though prior tothe Genzaga University decision).

" Delendars argue that Plamtits cannot sue for violations of state regulatory faws

émugm Medicand. as afleged in Count Vo {0uem. al TR Reply at 13; see Compl 98 964800
J uiirEs < 1 ot pespend 1o s Argument. In additian, Plaintiffs have proviowsly stated tha t]
l;m suif irmvelves onby vindieation of Tederal rights. (Reply 180 Prel. T, Mot (DKE N, 43)
4.0 Accordimgdy, we find that Plaimiffs bave shandoned this elaim as o concerns ofleged
viplations of state law,

20«
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ovder the partivs to addjoss several issues by written submission i be filed ne tater o

Movemboer P30 23 First, the parties shall address whether the upeoming preliminacy
junction should alse constitite o hearing for peemanent injunetive relicl Second. the purtios
stadd inform us of any speeilic ohieetions to our consideration of she equad proteciion claim at the
Learing. Thived, the parties shall submit propesed langunge for the terms of s prelimismry

iinetion, shoold Plaintils prevail o1 the hearimg oa the Medicaid Act claim,

CONCL

For the reasoms get Jorth above, Defendants” motion (DK, No. 162) s grasged in pacg aad
dended in parr. We dlangdss Coums IV and W ag 1o Defendant DITS. and we dismiss all claims
apainst Governor Quing, Count B dismissed entirely, amd Count Vs disimissed 1o the extent

# alfeged viekations of srate regalatory laws relating to Medicaid. The motion is denied in gl

The pares shall Ble e smBsrmation requested above oo Tater than Novensher 1502013
We also advise the parties that we wall sllow cach side thiry mimstes Tor sumanation m

the conclusion of the hearing. 1 s so ardered.

Honorie Marvin |
LLS, Dastrict Count dwlpe

Destesds Qernber $, 2013




