Roate, George -

From: Hylak-Reinholtz, Joseph J. [jhreinholtz@mcguirewoods.com]

Sent: Monday, February 06, 2012 9:08 AM

To: Avery, Courtney

Cc: Constantino, Mike; Roate, George; Hedlund, Reuben L.; Hylak-Reinholtz, Joseph J.
Subject: Opposition Letter: Northwestern Memorial Hospital - Project 11-107

Attachments: Active_36916931_1_Ltr Opposition to CON NMH Project 11-107 [Filed w HFSRB

02.03.2012].PDF

2/3/2012
Dear Administrator Avery:

On behalf of 230 East Ontario Condominium Association, | submit the attached letter of opposition to the CON permit
application filed by Northwestern Memorial Hospital (CON Project 11-107). in addition to the attached electronic copy,
please be advised that a hard copy of this letter is set to be delivered via FedEx on Monday, February 6, 2012. Please let

me know if you have any questions. R E C E V E D

Respectiully submitted, FEB 0 6 2012

 Joseph Hylak- Reinfoltz HEALTH FACILITIES &
McGuireWoods LLP EVIEW BOARD
77 W. Wacker Drive, Suite 4100 SERVICES R

Chicago, lllinois 60601
Direct Phone: (312) 641-2088
Direct Fax: {(312) 698-4509

E-mail Address: jhreinholtz@mcquirewoods.com



McGuireWoods LLP

77 West Wacker Drive
Sutte 4100

Chicago, IL 60601-1818
Phone: 312.849.8100
Fax: 312.849.3690
www,mcguirewoods.com

McGUIREWOODS

Joseph Hylak-Reinholiz jhreinholiz@mcguirewoods.com
Direct: 112.641.2088 Direcl Fax; 312.698,4509

February 3, 2012 -

RECEIVED

Ms. Courtney Avery, Administrator FEB 06 2012
Illfno!s Health Facilities anq Services Review Board HEALTH FACILITIES &
[llinois Department of Public Health SERVICES REVIEW BOARD
325 West Jefferson Street, Second Floor

Springfield, Iflinois 62761

VIA ELECTRONIC MAIL, AND OVERNIGHT DELIVERY

RE: Northwestern Memorial Hospital (CON Project 11-107)
Dcar Ms. Avery: |

I submit this letter of opposition to the certificate of nced (“CON”) permit application filed
by Northwestern Memorial Hospital (“NMH”) on behalf of the residents of a condominium building
located at 230 East Ontario, Chicago, Illinois (the “Residents™). For the reasons set forth herein, the
Residents hereby ask the Illinois Health Facilitics and Services Review Board (the “State Board™) to
deny NMH’s application to construct the Outpatient Care Pavilion, a 25-story medical office building
to be located at 259 East Erie Street, Chicago, [llinois (“Project 1 1-107™).

1) NMH Does Not Need the Proposed Medical Office Building

The Illinois Health Facilities Planning Act (the “Act”) provides that an essential purpose of
the Act is to promote, through the process of comprehensive health planning, the orderly and
economic development of health care facilities in the State of Illinois to avoid the unnecessary
duplication of such facilities, See 20 ILCS 3960/2. The Act instructs the State Board to determine
whether a proposed project is necessary, which must be determined by closely examining the
utilization of existing properties. NMH claims that the proposed medical office building is needed
because of a “significant shortage of physician and clinical office space in Streeterville.” See CON
Application, Page 75. However, independent market studies refute NMH’s claim by showing that
ample office space exists now, and will continue to exist in the near future, making NMH’s project
unnecessary, . '

(a) Over 4 Million Square Feet of Available Office Space Exists in the River North
and North Michigan Avenue Areas According to Chicago Loop Alliance

In March 2011, NMH commissioned the John Buck Company to conduct a survey of space
for physician offices in the immediate campus area. According to NMH, the findings of this survey
showed that nine nearby high-rise buildings did not have adequate rentable space to accommodate
the 362,696 square feet of space that will be provided at the medical office building proposed by
NMH. See CON Application, Page 75. However, NMH failed to address whether ample space




existed in two or more nearby buildings, simply claiming that a single building did not exist to
accommodate 362,696 square feet.

Moreover, the John Buck Company survey is not an independent study because it was
commissioned by NMH. The State Board should disregard this study because it only presents facts
helpful to NMH’s CON application, In February 2011, the Chicago Loop Alliance (the “CLA™), an
organization that is not affiliated with NMH, issued an independent study entitled Loop Economic
Study and Impact Report (the “Report”), a copy of which is attached hereto as Exhibit A. The Report
identified, at the end of the fourth quarter in 2010, a 14.6% vacancy rate in the River North area
(totaling 2,003,824 square feet of available office space) and a 14.5% vacancy rate in the North
Michigan Avenue area (totaling 2,030,545 square feet of available office space). See Report, Page
10. In total, the River North and North Michigan Avenue areas had a combined 4,034,369 square
Jeet of available office space at the end of 2011, which is eleven times more than the 362,696 square
Jeet being sought by NMH.

The CLA Report clearly refutes the claims made by NMH that additiona! office space is not
available in the Streeterville area. As a result, approving NMH’s proposal would result in an
unnecessary duplication of office space.

(b) NMH Physician Interest Letters are Non-Binding

NMH includes letters from physicians in its CON application that state such physician’s
interest in leasing physician office space if the medical office building is developed; however, these
letters are non-binding and do not guarantee that NMIH wiil actually lease space to these physicians,
Alternatively, commercial real estate developments are often required to securc a certain percentage
of pre-leased space before a project can be financed. The State Board should hold NMH to a similar
standard and require NMH to show actual commitments to lease space at the proposed medical office
building. This type of mandate would help ensure that the project has a sufficient number of tenants
to make the project financiaily viable,

2) Unnecessary Expenditure of Precious Health Care Dollars

The Act also declares that a primary purpose of the CON program is to assess the financial
burden to patients caused by unnccessary health care construction and modification projects, See 20
ILCS 3960/2. NMH is proposing the development of a medical office building, with a total project
cost of $322,826,935. As noted above, this costly project is not necessary because sufficient office
space exists close to NMH’s campus and the physician interest letters included in the CON
application are non-binding and do not guarantee sufficient utilization of the proposed space.

If, however, the State Board desires to support the NMH project, the Residents urge the
members to only support a scaled-back version of the proposed project, one that removes all non-
essential components that add unnecessary cost to the project. For example, the addition of bridges
connecting nearby buildings not only blocks sunlight and restrict views, but also adds a non-essential
component to the project that spends dollars better-directed towards patient care.

3) Charity Care, Not Construction

The State Board should reject the proposed project and demand that NMH, a not-for-profit
hospital, provide enhanced charity care benefits to needy patients instcad of focusing on capital
development projects. Since 2003, NMH has obtained State Board approval for construction projects
totaling $616,201,100. See CON Projects 02-073, 05-062, 06-080 and 09-039. If the present



application is approved, NMH will have spent nearly $1 billion in capital development projects in a
period less than ten years.

However, while capital spending by NMH approaches nearly $1 billion, this not-for-profit
provider was failing to provide an adequate amount of charity care to needy patients. According to
the Itlinois Department of Revenue in August 2011, the Cook County Assessor was justified when he
rescinded the properly tax exemption for NMH’s Prentice Women’s Hospital because NMH
provided inadequate amounts of charity care. According to state records, the hospital contributed
less than 2 percent of its net patient revenue to charity care (defined as free or reduced-cost medical
services) for the year under review, See Attachment B,

The Act declares that one purpose of the CON law is to improve the financial ability of the
public to obtain necessary health services. See 20 ILCS 3960/2. Consequently, the State Board
should require NMH to provide sufficient charity care before it aliows the hospital to proceed with its
$322 million medical office building,

“ NMII Should Provide a Master Plan for Campus Development to the HFSRB

Although the Act and accompanying CON regulations do not require health care facilities to
submit a master plan for future campus development to the State Board for approval (unless the cost
to develop a master plan exceeds the applicable capital expenditure minimum), the Residents firmly
believe that, in the present case, the State Board should not approve NMH’s medical office building
until the state has had the opportunity to closely examine the hospital’s plans for future development
of its campus. Once again, a primary purpose of the Act is to establish a procedure that promotes,
through the process of comprehensive health planning, the orderly and economic development of
health care facilities that avoids the unnecessary duplication of such facilities. This directive also
provides the State Board with the authority to control health care costs. Accordingly, the Residents
contend that a not-for-profit hospital’s expenditure of nearly $1 billion mandates state oversight in
order to ensure that NMH is only making necessary expenditures now and in the future.

XEE

Once again, on behalf of the residents of 230 East Ontario, I ask the State Board to deny the
CON permit applieation filed by NMH (Project 11-107) because existing office space can meet the
needs of NHM physicians and available funds should be used to bolster the hospital’s charity care
program first. On behalf of the Residents, I ask the State Board to deny Project 11-107. I appreciate
your time and consideration. Thank you very much.

Respectfully submitted,

A ldey 2

Joseph Hylak-Reinholtz, Esq.

enclosures



ATTACHMENT A
CLA Report: Loop Economic Study & Impact Report

See Attached
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Chicago Tribune

Breaking News, Since 1847

Hospitals fight for tax breaks while state
wrestles with rules

Advocates for poor say more free care should be
provided

October 16, 2011|By Robert McCoppin, Tribune reporter

When state Sen. Iris Marlinez proposed that nonprofit hospitals should provide a minimum
amount of charity health care in order to keep their tax-free status, she didn't win friends in the
industry.

Many hospital officials, she said, wouldn't discuss the idea, and once "l was told to my face (the
bill) needs to go away."

But with recent rulings by courts and the state that have forced some hospitals to start paying
millions of dollars in property taxes, "now these hospitals are beginning to see we need to do
something about this," said Martinez, a Chicago Democrat. 1

For more than a century, nonprofit hospitals in lllinois generally have not had to pay property,
income and sales taxes. In exchange, the hospitals individually grant millions of dollars in free or
reduced-cost care to patients who qualify because they are poor or uninsured. Many Chicago-
area medical centers say they provide millions more in community benefits in the form of
research, education and free walk-in care clinics.

Now, battle lines are being drawn between hospital officials who would like a blanket tax
exemption and taxpayer and health advocates who say it's high time that medical facilities
provide more charity care or pay their share of taxes. Last month, Gov. Pat Quinn declared a
moratorium on hospital tax rulings while the stakeholders try to negotiate a resolution of the
issue by March 1.

Central to the issue is that — although charity care is among the factors that determine a
hospital's tax status — there is no minimum charity care threshold that a hospital must meet to
be tax-free. There's also disagreement on the extent to which community benefits should count.

if nonprofit hospitals were required to pay property taxes like their for-profit counterparts, that
could generate hundreds of millions of dollars annually in the Chicago area alone to help

. schools, parks and police and fire departments. Hospital executives counter that they would
have to cut services or — in the case of one northwest lllincis medical center — shut.down.

Midwest Medical Center in Galena was assessed property taxes for the first time after it opened
a new hospital in 2007. Ensuing financial difficulties have left it unable to cover a tax debt that
has reached $2.4 million.

If it must pay, CEQ Tracy Bauer said, "it would be devastating to us, The hospital would close.”



Many nonprofit medical centers first saw a potential threat to their tax-exempt status last year
when the |llinois Supreme Court ruled that Provena Covenant Medical Center in Urbana should
pay taxes because it had not fulfilled its charitable duties.

Then in August, the lllinois Department of Revenue cited that ruling when it yanked tax-
exempt status from Northwestern Memorial Hospltal's Prentice Women's Hospital in
Chicago, Edward Hospital in Naperville and Decatur Memorial Hospiltal.

In each case, state records showed, the hospitals contributed less than 2 percent of their
net patient revenue fo charity care — defined as free or reduced-cost medical services —
for the year under review. =

University of lliinois tax law professor John Colombo is among those who believe a stricter
standard should be applied to nonprofit hospitals who want to remain off the tax rolls.

“Are you running a business or are you running a charity?" Colombo said. "Telling me you
provide a valuable service to the community — I'm sorry, that's not enough to provide a tax
exemption. What do you do that's charitable?"

Hospitals have managed to escape earlier attempts to apply a charity care threshold. In 20086,
Attorney General Lisa Madigan proposed that hospitals be required to donate 8 percent of their
revenue to charity care to justify their exemptions, but lawmakers did not approve the proposal.

In a state where the biggest hospitals gross more than $1 billion every year and where others
struggle to survive and average only five patients at a given time, according to state records,
applying a single standard to every facility would be difficuit.

The lllinois Hospital Association argues that taxing hospitals will make it only harder for them to
serve patients, including those who need charity care.

"This approach of taxing hospitals is bad for lllinois, bad for communities and bad for our
hospitals," President Maryjane Wurth said. "We need to appreciate the broad benefit our
hospitals offer and work on a reasonable, responsible solution.”

Waurth said she believes that hospitals should be given credit for the community benefits they
provide, including essential but money-losing services like emergency and burn units, education
and research, and expenses not covered by Medicaid and Medicare. In fiscal year 2009, lllinois
hospitals reported they provided a total of $4.9 billion in such benefits, according to the hospital
association.

Yet many advocates for health care for the poor say hospitals don't do nearly enough.



